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Letters 


Criticism of 
Economic Loss Rule 

I’m a retired Florida trial lawyer. 
This is a comment on the economic 
loss rule, which is the subject of an 
article in the April issue (“Fraudu- 
lent Inducement Claims Should Al- 
ways Be Immune from Economic 
Loss Rule Attack”). 

When I started my practice in 
1962, there was no such rule and 
suits for negligent manufacture re- 
sulting in economic loss were not 
uncommon. In fact, in a suit filed in 
the late sixties, representing the pur- 
chaser of two dump trucks, I recov- 
ered a judgment against Interna- 
tional Harvester for economic losses 
caused by negligent manufacture. My 
legal theory was firmly supported by 
a Florida Supreme Court decision, 
Manheim v. Ford Motor Company. 

And then came the economic loss 
rule, the product of baseless, illogi- 
cal, fuzzy judicial thought processes 
(and of bright, imaginative lawyers 
for big business looking for ways to 
block legitimate damage claims by 
consumers), and toward the end of 
my career I lost a major case 
grounded on the same theory. The 
concept that economic damages 
should be treated differently than 
personal injury or property damages 
makes no sense at all. When the 
Florida Supreme Court adopted the 
rule, it totally overlooked the propo- 
sition that a legal malpractice case, 
always seeking to recover economic 
damages, is always grounded on a 
theory of negligence. As one who prac- 
ticed in that area, I began adding a 
breach of contract count, but, of 
course, the breach always consisted 
of either negligence or a deliberate 
tort. The court eventually woke up to 
this problem and, for no logical rea- 
son, excluded legal malpractice from 
the rule. Now, the Journal finds it 
appropriate to publish a six-page 
article justifying exclusion of fraudu- 
lent claims for no more rational rea- 
son than, as in legal malpractice, “it 
ain’t fair!” 

So, having adopted a ridiculous 


irrational rule, the court must back 
track to exclude the most obvious 
examples of the rule’s absurdity, 
until finally one day the absurdity 
is acknowledged and the rule is rel- 
egated to the trash bin, no longer an 
impediment to legitimate consumer 
damage claims. 

CHARLES J. CHEVES 
Venice 


Analysis of the 
Public Trust Doctrine 
Monica K. Reimer’s article, “The 
Public Trust Doctrine: Historic Pro- 
tection for Florida’s Navigable Riv- 
ers and Lakes” (April), while infor- 
mative about scientific indicia of 
water lines and sources of state title, 
strays in its analysis of the public 
trust doctrine. There is no unique 
limit upon the authority of a legis- 
lature to dispose of riparian land, 
tideland, or submerged land (collec- 
tively, “waterbottoms”). The term 
“public trust” recognizes that in 
American, the legislature acts as 
“trustee” of the public, distinguish- 
ing our form of government from one 
in which the executive (i.e., king) ex- 
ercises absolute control. The judi- 
ciary, in all but extreme cases, de- 
fers to the legislative determination. 
Cases cited in Ms. Reimer’s article 
involve, in large part, judicial review 
of whether, in particular instances, 
the legislature exercised its author- 
ity. The legislature may also con- 
sider private expectations, includ- 
ing those based upon state deeds, in 
making its determination to convey 
and cure title. Exclusion of coverage 
from “standard” title insurance poli- 
cies is misread by the author as the 
absence reasonable expectation. 
More correctly, it reflects the need 
for particular explanation. As Ms. 
Reimer properly points out, current 
and historic facts surrounding 
waterbottoms are often complex. 
Insurance would be dependent upon 
presentation and analysis of these 
facts. There should be no doubt, how- 


Continued on page 10 


/ 

1958 

= 

{ 

| 

i 

4 

48 

* 

| 


IT’S SIMPLE: 
LET EMPIRE BE YOUR SOURCE FOR CORPORATE KITS 


mOne call puts the most complete corporate kit on your desk the next day. It’s that simple! 
mYour client will be impressed and you save money with our professionally designed, logically 
massembled, incredibly easy to use “corporate kit”. 


We have separate Florida kit editions for: 

me PROFIT 

me NON-PROFIT with/without membership certificates 
e PROFESSIONAL ASSOCIATION 

e LIMITED LIABILITY COMPANY 

e LIMITED LIABILITY COMPANY-P.A. 

and separate kit editions for state of: 

NY, NJ, TX, DC, CT, & GA 


me ELECTRONIC FILE Absolutely the fastest. We file your articles electronically with the Secretary of State. Your 
i 520.00 + Fees + Kit original documents never leave your office. (FILED WITHIN 2-4 HRS. KIT & DOCUMENTS 
IN YOUR OFFICE WITHIN | WORK DAY). 


| QUICK FILE We pick-up and hand file your articles with the Secretary of State. (FILED THE NEXT 
$20.00 + Fees + Kit WORK DAY KIT & DOCUMENTS IN YOUR OFFICE WITHIN 2 WORK DAYS). 


QUICK CORP The easiest and fastest. We prepare your articles and file them electronically with the Secretary 
$25.00 + Fees + Kit of State. (KIT & DOCUMENTS IN YOUR OFFICE WITHIN | WORK DAY). 


QUICK STAND We obtain certificates of good standing or corporate status from the Secretary of State. 
$28.75 Including Fees/ Electronic $33.25 (24 HRS). 


B QUICK COPY We obtain copies/ certified copies of documents from the Secretary of State. (1-2 WORK 
$20.00 + Fees DAYS). 


UCC SEARCHES We search and file UCC1 and UCC3 with the Secretary of State. We obtain photocopies/ 


AND FILINGS certified copies upon request. 
$20.00 + Fees 


CUSTOM MINUTES We customize the minutes and bylaws with the corporate name and other information. Creating 
$6.00 - $8.00 hand typed originals ready for signatures. 


Profit Non-Profit P.AJP.C. L.L.C. L.L.C-P.A. 


Cor, porate FATES | | $58.00 | | | | $58.00 | | $58.00 $58.00 


w/o Membership Certificates 


Each Corporate Kit features: Checklist « Instructions « Work Sheets « 8 Tab Dividers + 21 Certificates « Stock Transfer Ledger « Corporate Seal with Pouch « Padded Binder Slip Box « Waiver of Notice 
and Minutes of Annual Meeting of Shareholders « Waiver of Notice and Minutes of Annual Meeting of Directors « Minutes of Special Shareholders’ Meeting Notice of Annual Meeting of Shareholders 
#M Notice of Organizational Meeting of Incorporators and Directors « Waiver of Notice of Organizational Meeting of Directors « Waiver of Notice of Organizational Meeting of Incorporators « Directors (s)’ 
SM Resignation « Notice of Special Meeting of Shareholders « Notice of Special Meeting of Directors + Resolution Granting Power of Attomey « Special Power of Attorney + Proxy « Independent Contractor 
fe Agreement « Buy-Sell Agreement « Employment Agreement « Banking Resolution Cafeteria Plan « Cafeteria Plan Employee Benefit Election « Medical Expense Plan + Death Benefit Plan « Voting Trust 
BM Stock Subscription « Executed Stock Subscription « Stock Purchases « Written Statement Organizing Corporation « S Corporation, formerly Subchapter S « Section 248 Election « Consent of Incorporators 
to Election of Initial Directors « Election of Directors « Election of Officers « Waiver of Shareholders Financial Reporting « Corporate Indemnification Plan « Application for Sales and Use Tax + Application 
A for Employer {1D Number « Pre-Printed Envelopes for Both Applications « Election by Small Business Corporation (Form 2553) « State Unemployment Status Report. 


= 
stop 
q | - J LT L — 
: 
1 
= 


Dear Lawyers of 
The Florida Bar: 


Sally and I want to thank you 
for allowing me the high honor 
of being your president. We have 
been privileged by the experi- 
ences and friendships of each of 
you, and we will be forever grate- 
ful for the opportunity to serve 
The Florida Bar. 

Lawyers are the guardians of 
the Constitution. We are the 
keepers of the flame of justice. 
This bright flame will remain a 
shining beacon if you, the law- § 
yers of The Florida Bar, continue 
to feed that flame. As I traveled 
throughout this great state this 5 
year and met thousands of law- & 
yers, we linked arms with each 
other and we held hands in pre- 
serving those ideals that are the 
core of our existence—the inde- 
pendence of the Bar and the in- 
dependence of the judiciary. 

The Florida Bar’s charter of ser- 
vice to the lawyers and citizens of 
this state is “to inculcate in its mem- 
bers the principles of duty and ser- 
vice to the public, to improve the 
administration of justice, and to 
advance the science of jurispru- 
dence.” 

We are members of a noble pro- 
fession. From my conversations and 
meetings with the lawyers of 
Florida, I have learned more and 
more about the privilege of practic- 
ing law. Lawyers are great people 
and I am even prouder to be a law- 
yer today than I was in June 2000 
when I took the oath of office. 

During the past two years I have 
represented the lawyers of Florida 
at meetings throughout the state, 
the United States, and in two for- 
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President's Page 


Thank You 


eign countries. I have met with and 
talked with our representatives in 
the U.S. Congress. I have spoken 
with our Governor, the President of 
the Florida Senate, and the 
Speaker of the House on issues of 
importance to the legal profession 
and to our judiciary. It was also a 
privilege for me to be present at the 
time that our own Martha Barnett 
and Evett Simmons were sworn in 
as president of the American Bar 
Association and National Bar As- 
sociation respectively. Discussions 
with leaders of the ABA and other 
state bars have reaffirmed my con- 
viction that, by any measure what- 
soever, we have the strongest, most 
dedicated, and most vibrant Bar in 
the country. In fact, the disciplin- 
ary system administered by The 


Florida Bar under the supervi- 
sion of the Florida Supreme 
Court is one of the most effective 
regulatory bodies supervising 
any profession in the United 
States. 

The editorial boards of the 
newspapers throughout this state 
have been supportive. On many 
F of The Florida Bar’s positions on 
important issues relating to the 
independence of the Bar and the 
independence of our judiciary, 
they have permitted us to contrib- 
ute op-ed pieces on a variety of 
topics. The TV media has also 
permitted us to advocate the 
Bar’s position on a number of top- 
ics. 

I would like to briefly reflect 
on some of the things we have 
tried to accomplish this year— 
and some that remain to be done. 
No single issue has occupied our 
time and energy more this year 
than maintaining the indepen- 
dence of the Bar and fending off at- 
tacks upon the judiciary. We were en- 
couraged by the tremendous effort 
put forth by so many of our members 
in this fight, including former Chief 
Justices Alan Sundberg and Stephen 
Grimes, former appellate Judge John 
Beranek, former Bar presidents, 
former members of the Board of Gov- 
ernors, our current board members, 
lay members of our board, and indi- 
vidual lawyers throughout the state, 
who communicated with their repre- 
sentatives and senators repeatedly 
to let them know the importance of 
maintaining the independence of the 
Bar. We know that “all politics are 
local,” and nothing became more ap- 
parent as we sought to defeat pro- 
posals that would place our budget 
under legislative review and our dis- 


| | 
| 
if 
i 


CNA pro 


Securing the proper 


professional liability 
program requires a 
knowledgeable agent 
and a trusted financial 
partner. Contact our 


dedicated agent today 


to find out more. 


GILSBAR 


PO. Box 998, Covington, LA 70434 


Lawyers” ssional rogr ( pany. one of the CNA Insurance companies. The advertisement is for 
Hustration purposes only and is not a contrac ‘is intended to provide a general overview 0 es: 1 Dolicy can:provide 
the actual terms, coverages. amounts. conditions and exclusions. All coverages are not available in all states. CR- 01- 017° 


«800-445-7227 ext. 52] or visit 
1-800-445-7227 ext. 521 or visit 


cipline under the state Department 
of Business and Professional Regu- 
lation. We also sought to defeat a 
rewrite of Article V of our Florida 
Constitution. 

The legislative session has ended 
and many of the damaging propos- 
als have been defeated, but only be- 
cause of the outpouring of support 
we received from lawyers, the me- 
dia, and citizens of Florida who be- 
lieve in the independence of the Bar 
and judiciary. The excellent work of 
legislative counsel Steve Metz and 
his staff is deeply appreciated. 

These challenges, however, will 
come back to face us again. And al- 
though these challenges may not 
necessarily appear next session, no 
one knows for certain what the fu- 
ture will hold. As we again prepare, 
we need to better educate our own 
members about the importance of 
the unified Bar to the practice, and 
its benefit to the public we serve. 

As Bar president, it has been a 
privilege to work with Chief Justice 
Wells this year. Our Chief Justice 
and the Florida Supreme Court con- 
tinue to work with the Bar especially 
in promoting professionalism. 

The Florida Bar continues to el- 
evate professionalism. We develop 
and promote client relations pro- 
grams. Under the dynamic leader- 
ship of Justice Major B. Harding and 
with the foundation provided by Jus- 
tice Harry Lee Anstead, the Profes- 
sionalism Committee and the Cen- 
ter for Professionalism strive to 
promote lawyers’ professionalism, 
beginning with law schools and con- 
tinuing throughout the practice. As 
I have stated many times this year, 
civility is not a sign of weakness, but 
a badge of honor. 

Judicial independence is the linch- 
pin of our constitutional democracy. 
During the last presidential cam- 
paign and, in fact, right up to the 
present time, we have seen an in- 
crease in harsh political attacks on 
the judiciary. Unless these attacks 
are curtailed, we may see great dam- 
age to the independence of the judi- 
ciary and to the very structure of our 
government. This rising tide of judge 
bashing, although not new, is more 
vitriolic, more determined, and thus 


more dangerous, because it threat- 
ens the very independence of the ju- 
diciary as an institution and, equally 
important, the public’s trust and 
confidence in it. 

We know that judicial indepen- 
dence enriches democracy. The im- 
portance of an independent judiciary 
didn’t just drop from the sky. An in- 
dependent judiciary and an inde- 
pendent Bar are as American as 
baseball and apple pie. Chief Jus- 
tice William Rehnquist has stated 
that judicial independence is “one 
of the crown jewels of our system of 
justice.” 

Our Constitution is intentionally 
designed to place limitation on the 
exercise of power in all branches of 
government. Under our constitu- 
tional government, with its separa- 
tion of powers, it is the function of 
the judiciary to ensure that the leg- 
islative and the executive branches 
do not overstep their bounds. Efforts 
to intimidate judges and thereby 
diminish the independence of the 
judiciary must not be permitted. A 
judge cannot and should not be ex- 
pected to decide cases on the basis 
of public opinion or political influ- 
ence. Herman Schwartz has written 
that criticizing the performance of 
the courts is justified and indeed 
necessary. Partisan attacks that 
undermine our independence, how- 
ever, are not, for without an indepen- 
dent judiciary, neither the rule of law 
nor liberty itself can survive. 

This year the Bar took a careful 
look at diversity in our profession. 
The 2001 All Bar Conference on Di- 
versity, chaired by Raul Arencibia, 
chair of the Equal Opportunities 
Law Section, Barbara Eagan, presi- 
dent of the Florida Association For 
Women Lawyers, and Craig Gibbs, 
president of the Virgil Hawkins 
Florida Chapter of the National Bar 
Association, did an outstanding job 
of showing why diversity is good busi- 
ness in our legal profession. 

Likewise, the Bar also took a care- 
ful look at diversity in the judiciary. 
We worked with the state’s various 
judicial nominating commissions to 
address this important issue. 
Through the leadership of the Judi- 
cial Nominating Procedures Com- 
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mittee and the JNCs across the 
state, a JNC rules convention 
amended the JNC uniform rule to 
require that all JNC members com- 
plete an educational course that in- 
cludes diversity and sensitivity 
training. We must continue our work 
to ensure that our judiciary reflects 
the people it serves. 

The Bar’s Special Commission on 
Multidisciplinary Practice and An- 
cillary Business, co-chaired by John 
Hume and Bill Kalish, worked ac- 
tively on several matters so that Bar 
members can have a thorough un- 
derstanding of these challenging is- 
sues. 

The Legislation Committee, 
chaired by Richard Gilbert, worked 
continually during the session and 
did an outstanding job. 

I also want to congratulate Judge 
Sandy Karlan for chairing the Com- 
mission on the Legal Needs of Chil- 
dren. She, along with vice chairs 
Sharon Langer and Gerry Kornreich, 
worked hard to gather information 
and to prioritize the needs of chil- 
dren—the most precious partici- 
pants in our court system. It is our 
job as lawyers to help make Florida 
a place where a child’s positive out- 
look can survive even the harsh 
blows that the years may deliver. I 
believe that how we are judged over 
time will be determined by how we 
raise our children today. I agree with 
Dr. Jonas Salk that “our children are 
a message we send to a future that 
we will never see.” To accomplish all 
our goals effectively, we need to rec- 
ognize the importance that our sys- 
tem of justice has for all of us and 
our children. 

Leadership means being passion- 
ate, but it also means being wise. 
We have been blessed at The Florida 
Bar with great leaders over time. 
They serve as role models for all of 
us. I have been able to call on some 
of our great past presidents this 
year, and they have responded im- 
mediately and with great commit- 
ment. One of the attributes of lead- 
ership is the ability and willingness 
to pass on what has been learned 
and to share experiences and les- 
sons so that others can benefit. 
These past presidents and others 
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have done that for me, and for that I 
am grateful. 

We also have great Florida Bar 
leaders today. Our officers, Terry 
Russell and Tod Aronovitz, and our 
Board of Governors are immensely 
talented and incredibly dedicated. I 
have been honored to be able to serve 
with them. They have my deepest 
respect and my appreciation for their 
commitment to The Florida Bar and 
for their personal guidance and sup- 
port. Also, the leadership of the 
Young Lawyers Division, Stuart 
Ratzan, Elizabeth Rice, Juliet 
Roulhac, and their board has been 
outstanding, especially their assis- 
tance on legislative issues, as well 
as achieving our goals on diversity 
within the profession and in our ju- 
diciary. 

President-elect Terry Russell has 
been very supportive in difficult un- 
dertakings, particularly in the leg- 
islative area. His knowledge of the 
Bar will serve him and The Florida 
Bar well during the challenging 
times ahead. I am proud to be suc- 
ceeded by Terry, a dedicated Bar 
leader who cares deeply about our 
profession. Sally and I have enjoyed 
our bar activities with Terry and his 
lovely wife, Mary Kay. 


Service on the Board of Governors 
is a rewarding experience. Not only 
did I get to meet some of the best 
lawyers in Florida, but I also made 
many warm friendships that will 
endure forever. This was a particu- 
larly active year, with all board 
members and the Executive Com- 
mittee being called into extraordi- 
nary service. 

Words cannot describe the grati- 
tude I feel for the dedicated people 
at The Florida Bar. Our executive 
director, Jack Harkness, superbly 
oversees this most dedicated staff. 
Special thanks to Mindy Boggs and 
Vicki Russell. Moreover, the out- 
standing work in our public informa- 
tion department with Francine 
Walker and her staff is deeply ap- 
preciated. Our general counsel, Paul 
Hill, and Roxanne Siko worked tire- 
lessly during the legislative session. 
Our Bar Journal, Cheryle Dodd and 
our Florida Bar News, Mark Killian, 
Gary Blankenship, Jan Pudlow, and 
Amy Brown were wonderful and I 
thank them all for their tremendous 
editorial assistance. Our lawyer 
regulation staff, Tony Boggs, Mary 
Ellen Bateman, and Elizabeth 
Tarbert, worked diligently, and 
Dawna Bicknell heading our certifi- 


cation program worked tirelessly for 
The Florida Bar. 

On a personal note, this job re- 
quires incredible sacrifices and con- 
tributions by other people. Thanks 
to the loyal support of my partner, 
Bob Borrello, and staff, particularly 
my assistants Lissette Gomez and 
Gemma Palazzotto, my focus has 
been unimpeded by conflicting pro- 
fessional responsibilities. 

Most importantly, the love, sup- 
port, and encouragement of Sally 
and our two boys, Herman and Chris, 
have been absolutely essential and 
deeply appreciated. I congratulate 
Sally on an outstanding year as 
First Lady of The Florida Bar. 

In closing, I want to thank you 
again for the opportunity to serve as 
your Bar president. I feel confident 
that the future of our profession and 
the freedom it protects are in good 
hands. My year as Florida Bar presi- 
dent has been rich and rewarding. I 
have tried to walk with dignity when- 
ever I traveled on your behalf all year. 
For your friendship and support I 
shall forever be grateful. 

In friendship, 


LA maw 


HERMAN J. RUSSOMANNO 


Oath of Admission to The Florida Bar 


“| do solemnly swear: 
tion of the State of Florida; 


ers; 


of fact or law; 


or malice. So help me God.” 


The general principles which should ever control the lawyer in the 
practice of the legal profession are clearly set forth in the following oath 
of admission to the Bar, which the lawyer is sworn on admission to obey 
and for the willful violation to which disbarment may be had. 


“| will support the Constitution of the United States and the Constitu- 
“| will maintain the respect due to courts of justice and judicial offic- 


“| will not counsel or maintain any suit or proceedings which shall 
appear to me to be unjust, nor any defense except such as | believe to be 
honestly debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to 
me such means only as are consistent with truth and honor, and will 
never seek to mislead the judge or jury by any artifice or false statement 


“| will maintain the confidence and preserve inviolate the secrets of my 
clients, and will accept no compensation in connection with their busi- 
ness except from them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact preju- 
dicial to the honor or reputation of a party or witness, unless required by 
the justice of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the 
cause of the defenseless or oppressed, or delay anyone’s cause for lucre 
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Letters continued from page 4 


ever, that under the Florida Consti- 
tution which the author recognizes 
to be a codification of prior case law, 
the legislature may, in its discre- 
tion, weigh the public benefit of pri- 
vate development over public use 
and convey good and unencumbered 
title to waterbottoms. 

WILLIAM S. ROSENBERG 
Las Vegas 


Errata: In May’s Appellate Practice 
column, “Appellate Stays and 
Bonds,” the endnote citations in the 
text do not match the endnote num- 
bers. The first note citation on page 
33, column one, should be note 1 and 
the remaining citations should be 
consecutively numbered thereafter. 
A corrected version may be found on 
the Bar website, www.flabar.org/ 
news media center/selected Journal 
articles. 
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Annual Reports 


Sections and Divisions 
The Florida Bar 


Appellate Practice 

What a glorious time to be an appellate practitioner 
or a judge of an appellate court! Since the eventful No- 
vember 7 presidential election, Florida’s appellate courts 
and appellate lawyers have taken center stage. The pub- 
lic has gained more knowledge of the vital function of 
appellate courts and the role of appellate lawyers in our 
society. That is a very good development, and the Appel- 
late Practice Section will continue to encourage the 
public’s interest in the work of our appellate courts. In 
keeping with that prominent exposure, a statewide pub- 
lication, Florida Lawyer, recently profiled the essential 
role of appellate lawyers, featuring a number of section 
members. 

The same positive accolades cannot be said, however, 
about those who have attempted to dismantle the inde- 
pendence of the Florida courts by manipulating the merit 
selection and appointment process and the role of the 
courts and judges in our legal system. Members of the 
Appellate Practice Section have contributed their time 
and considerable talents providing guidance to elected 
officials and their staffs concerning the proper constitu- 
tional balance among the branches of government. Be- 
cause that is consistent with our mission, we will con- 
tinue to speak out in defense of our justice system. 

The first full Bar year in the new millennium has been 
an eventful one, as the section continued its growth and 
influence both within and outside the Bar. Our members 
routinely demonstrate the dedication that comes from 
being leaders in the profession and in their communi- 
ties. Section membership and board certification in ap- 
pellate practice are now solidly recognized as essential 
credentials for appellate lawyers. 

¢ Appellate Practice Workshop. Under the leadership 
of Florida Supreme Court Clerk Tom Hall and our very 
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able CLE Committee, the Appellate Practice Workshop 
summer program at Stetson Law School provides a se- 
lect group of appellate practitioners with the opportu- 
nity to enhance appellate advocacy skills in a collegial 
environment. The core faculty for the program consists 
of outstanding appellate judges from the federal courts, 
Florida Supreme Court, and district courts, as well as 
the top echelon of appellate practitioners and professors. 
Workshop attendees benefit from small group and indi- 
vidual instruction, using the valuable methodology of 1m- 
proving by doing. This sold-out program continues to be 
among our most highly rated offerings, providing both 
value and opportunity for appellate advocates. 

¢ CLE. One of the highlights of the section is our CLE 
programming. This year, Steven L. Brannock has been 
our CLE guru, working with his dedicated committee to 
bring exciting seminar offerings which enhance the pro- 
fessional expertise of Florida’s lawyers. Our highly re- 
garded Inside the Eleventh Circuit Court of Appeals fea- 
tured a “heavy hitter” program consisting of circuit 
Judges Tjoflat, Wilson, and Hill, Clerk Thomas Kahn, 
and circuit mediator Stephen Kinnard. All those in at- 
tendance recognized the significance of learning from 
these insiders. 

The Hot Topics in Appellate Practice Seminar and the 
Appellate Certification Review Course have become es- 
sential educational opportunities for appellate lawyers. 
This year, the section enhanced its cosponsorship of semi- 
nars by working with the Trial Lawyers Section for pro- 
duction of a cutting edge litigation program and cohosting 
Practice Before the Supreme Court with the Government 
Lawyers Section. 

¢ Communication. The section’s listserv has become 
the communication tool of choice for appellate lawyers. 
This modern day bulletin board allows members to ex- 
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change ideas, collaborate on issues, 
cases, and projects, and stay in- 
formed about pressing issues of the 
day. I encourage you to sign up. 

¢ Appellate Practice Guide. Begun 
originally as a reference source for 
section members, John Crabtree 
and his committee have elevated the 
status of the Appellate Guide to a 
necessary deskbook for all state and 
federal appellate lawyers. Contain- 
ing hard to find information about 
judges and the appellate courts, the 
Guide is yet another valuable re- 
source the section makes available 
to its membership. 

¢ Publications. Su- 
san Fox, our fre- 
quently imitated but 
never equaled editor of 
The Record (Journal of 
the Appellate Practice 
Section), continues an 
outstanding section 
tradition. Timely, in- 
formative, and pro- 
vocative articles shape 
this publication, which 
is quickly becoming a 
“must have” for appel- 
late lawyers and 
judges. The Florida 
Bar Journal featured 
several significant ap- 
pellate practice ar- 
ticles written by sec- 
tion members and 
solicited by our Publi- 
cations Committee. 

¢ Supreme Court 
Workload Study Com- 
mission. The section 
provided valuable in- 
put and advice to the 
Supreme Court Work- 
load Study Commis- 
sion as it gathered in- 
formation and made recommenda- 
tions concerning Florida’s appellate 
court structure. Section members 
were instrumental in developing 
practical information supporting 
the fair and efficient operation of 
our courts. 

The section was also active in 
monitoring legislation of interest to 
appellate practice and speaking out 
on public policy issues affecting the 
way our justice system resolves 


cases. Section members continue to 
receive appointments to serve in 
advisory capacities on Judicial Man- 
agement Commission committees 
as well as invitations to address 
government committees, commu- 
nity organizations, and professional 
programs. The section remains 
ready, willing, and able to provide 
its thoughtful opinion and advice 
when asked, and will continue to 
provide needed guidance and com- 
ment even when not invited. 

As we look forward to another 
year of progress, the section remains 
indebted to our irreplaceable admin- 


istrator, Austin Newberry, whose 
dedication has enabled the section 
to plan, promote, and present this 
wide array of high quality programs 
and services. The valuable 
volunteerism of section officers, 
committee chairs, and membership 
remains a remarkable tribute to the 
professionalism of Florida’s appel- 
late practitioners. 

Benepict P. KUEHNE 

Chair 


Business Law 

It is my privilege to report that 
the state of the Business Law Sec- 
tion is excellent. During the past 
year, our membership has grown to 
over 4,500 members and we antici- 
pate further growth and expansion 
in the upcoming year. Our section 
has also continued its strong tradi- 
tion of excellence in its CLE presen- 
tations, business law publications, 
and meaningful legislative initia- 
tives. 

Our flagship CLE program, the 
annual View From The Beach semi- 
nar that is held in the fall, contin- 
ues to be a mainstay 
for bankruptcy peti- 
tioners across the 
state. The Intellec- 
tual Property 
Committee’s annual 
intent law update is 
rapidly gaining the 
same stature. The 
Southern Securities 
Institute that the 
section cosponsors 
had another well at- 
tended program in 
February. The Sub- 
stantive Law Com- 
mittee produced an- 
other round of varied 
and timely CLE pre- 
sentations and ar- 
ticles for The Florida 
Bar Journal and the 
section’s Quarterly 
Report. The most re- 
cently revised Busi- 
ness Litigation 
Manual is at press. 
Thanks to the gener- 
ous sponsorship of 
Lexis-Nexis, this 
popular manual will 
be widely distributed throughout 
the state. 

The section’s legislative agenda 
remains active. After securing en- 
actment of several substantial bills 
in the 2000 session (including 
Florida’s LLC act and the central- 
ized lien filing system), our legisla- 
tive agenda this year has been no 
less ambitious. During the past year, 
the section spent considerable effort 
on the revisions to Article 9 of the 
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It is the goal of the Business Law Section 
to provide a website that is so useful, topical, 
and unique to business lawyers that it will be 

included in our members’ list of “favorite” 

links, if not their home page. 


UCC, as well as the modernization 
of the Florida Blue Sky Act, F.S. Ch. 
517. I want to take this opportunity 
to publicly recognize and commend 
the outstanding work of the section 
lobbyist, Bill Wiley, especially dur- 
ing the past two years. His services 
and skill have been invaluable, and 
his performance has been truly re- 
markable as evidenced by his record. 

Another major undertaking of the 
section has been the creation of an 
exciting and innovative website that 
will add even more value to our mem- 
ber benefits. It is our goal to provide 
a website that is so useful, topical, and 
unique to business lawyers that it will 
be included in our members’ list of 
“favorite” links, if not their home page. 
Special thanks are due to Diane 
Noller Wells for shepherding this 
challenging and time-consuming 
project, and to our website designer, 
Dotmarketing.com, Inc., of Miami, for 
its excellent work. I am confident that 
our members will not be disappointed 
when the site is unveiled. 

Another section tradition that all 
members can look forward to is our 
annual retreat at the Ritz Carlton in 
Naples. This year it will be held Au- 
gust 23-26. In addition to hosting 
regular committee and executive 
council meetings, we have also struc- 
tured the retreat weekend so that our 
members can satisfy all their CLE 
requirements if they attend it annu- 
ally. This year, our featured speaker 
is Chief Justice Charles T. Wells. The 
retreat has family-oriented activities 
and otherwise provides excellent op- 
portunities for networking and gen- 
eral camaraderie. For the second year 
in a row, Lexis-Nexis is the official 
sponsor of the retreat. 

The prospects for the upcoming 


year are bright. The section will be in 
the capable hands of Dave Felman, 
chair, and John Emmanuel, chair- 
elect. As this report is written, we are 
involved in discussions with the Com- 
puter Law Committee concerning the 
possibility of its joining the section. If 
this turns out to be mutually advan- 
tageous, Dave and John will have the 
enjoyable task of integrating this di- 
versified and important practice 
group into the section. 

It has been an honor to serve as 
chair of the Business Law Section 
and I am grateful to all who made 
this possible. We do say goodbye to 
one of the best section coordinators 
of The Florida Bar. After more than 
eight years of managing the section, 
Yvonne Sherron has decided to stop 
wearing both hats, of coordinator 
and director, and will now focus all 
her attention to the job she was pro- 
moted to six years ago, the director 
of the Professional Development 
Department. On behalf of all the 
former chairs and officers during 
her tenure, I express our heartfelt 
appreciation for her dedication to 
the Business Law Section and tire- 
less work on its behalf. Yvonne, you 
were indispensable to our growth 
and success over the past eight 
years. I also welcome our new coor- 
dinator, Alina Cataldi, whose debut 
was nothing short of spectacular in 
coordinating the April meeting of 
the executive council in Paris! 
Thank you both. 

Hat K. Lircurorp 
Chair 


City, County and Local 
Government Law 
The City, County and Local Gov- 
ernment Law Section has had an- 
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other busy year, following through 
on several programs that began last 
year and expanding our Internet- 
based programs. These projects in- 
clude the section’s Civility Project, 
which was extended this year to 
school districts, the Community Ser- 
vice Project, and the Practice Man- 
agement Project, as well as several 
CLE programs. 

The section’s Civility Project is an 
ongoing project. Last year the sec- 
tion undertook to deliver civility 
plaques to each county and munici- 
pality within Florida. This year we 
have expanded the program to in- 
clude school districts. We are also 
encouraging all local governments 
to declare a month of civility so that 
all may be reminded of the purpose 
of this program on an annual basis. 
Past chairs Marion Radson and 
Mark Barnebey have worked hard 
over the last two years to bring this 
important project to fruition. The 
next step in this program is to turn 
our sights inward to discuss how we, 
as lawyers and as members of the 
City, County and Local Government 
Law Section, can commit to civility 
toward one another. 

As part of the section’s Commu- 
nity Service Project, the section is 
sponsoring the production of a se- 
ries of public service brochures, the 
first two of which focus on Florida’s 
public records law and local lobby- 
ing ordinances. We hope these bro- 
chures will assist local residents in 
understanding the local government 
process and gaining access to infor- 
mation. These will be particularly 
helpful in land use and zoning mat- 
ters. Former section Chair Miriam 
Maer and executive council member 
Kaye Collie have been spearhead- 
ing this project this year. 

The section is also continuing to 
forge ahead with a number of 
projects designed to assist our mem- 
bers with practice management. 
Projects currently in development 
include the new bulletin board on 
our website; case and legislative up- 
dates and alerts through our 
listserv; a searchable database on 
our website; and a compilation of 
ordinance, resolution, and other leg- 
islative provisions. Our plans for the 
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web-based database will allow each 
member to designate one or more 
areas of expertise in which he or she 
is willing to assist other members 
on a limited basis. Many of our 
members are sole practitioners or 
work in small offices. The database, 
coupled with the willingness of sec- 
tion members to help other mem- 
bers, will provide a “sounding board” 
of sorts to assist members with, 
among other things, current legal 
issues such as teen curfews and 
adult entertainment regulation. 
Council member Craig Coller has 
been handling the section technol- 
ogy issues for several years now and 
has put forth tremendous effort with 
great results over this period. 

The section’s legal education pro- 
grams continue to be a wonderful 
resource for our members. In addi- 
tion to the Annual Local Govern- 
ment Law in Florida seminar, the 
section also sponsors a certification 
review course and public employ- 
ment, public finance, and land use 
seminars, some annually and some 
biannually. The section thanks this 
year’s CLE program chairs and co- 
chairs: Susan Churuti, Herb Thiele, 
Mike Grogan, Jewel Cole, Susan 
Trevarthen, Larry Levy, and Kaye 
Collie. 

A new project this year is our out- 
reach program to local voluntary bar 
associations. This project, chaired by 
Emmy Acton, is designed to encour- 
age local bar associations to form 
local sections for city, county, and 
local government lawyers. 

Perhaps of greatest importance 
this year, at least from a purely le- 
gal perspective, the section was suc- 
cessful in helping both the state and 
Florida local governments dodge a 
bullet in the form of widespread 
amendments to the Uniform Com- 
mercial Code. By communicating 
directly with the members of the 
Business Law Section charged with 
the mammoth task of preparing 
draft legislation adopting the uni- 
form amendments, we were able to 
retain the governmental transfer 
exemption in the UCC legislation 
introduced in the current legislative 
session. Adoption of the amend- 
ments in the form recommended by 


the Commission on Uniform Laws 
would have required monumental 
changes in the way the state and 
local governments finance capital 
improvements. Complying with the 
retroactive provisions of the recom- 
mended amendments would have 
been unduly burdensome and costly 
to the state and to Florida local gov- 
ernments. Local governments in 
other states have not fared as well 
and are now faced with having to 
lobby their legislatures for correc- 
tive amendments. My personal 
thanks to the Business Law Section 
for acknowledging the effect the 
amendments would have had on our 
clients and agreeing to retain the 
existing exemption in the new leg- 
islation. 

This has been an incredibly re- 
warding year for me as chair, and I 
wish to thank all the members of the 
executive council, past chairs, and 
others who have worked hard this 
year for the section, in spite of 
rather busy election and legislative 
seasons. Special thanks go to our 
section administrator, Carol 
Kirkland, for her hard work in mak- 
ing it all come together. 

ALEXANDRA M. MAcLENNAN 
Chair 


Criminal Law 

This year, the Criminal Law Sec- 
tion has focused its expertise on 
training and educating others on 
significant issues affecting the ad- 
ministration of criminal law and 
procedure in the state of Florida. 
While this has long been one of the 
section’s goals, this year we’ve con- 
centrated on three specific areas: 
securing the longevity of the Gerald 
T. Bennett Prosecutor/Public De- 
fender Trial Training Program, 
training trial attorneys how to avoid 
making improper closing jury argu- 
ments, and providing technical 
analyses of proposed legislation on 
criminal law matters. 

Since 1979, the section has spon- 
sored the Prosecutor/Public De- 
fender Trial Training Program 
(PPD). It is a week-long, highly in- 
tensive program guiding prosecu- 
tors and defense attorneys from 
around the state through every ma- 
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jor facet of the criminal trial. In ad- 
dition to the judges, law professors, 
and seasoned trial practitioners 
that constitute our faculty, we bring 
in English barristers to expand the 
breadth of our teaching format. 

Funding for the program comes 
largely from legislative allocations. 
This year, we have formalized an 
agreement with the University of 
Florida Levin College of Law to cre- 
ate an endowment fund which al- 
lows the training program to oper- 
ate in perpetuity. When fully 
operational, it should provide 
enough resources to enable the pro- 
gram to be self-sufficient. The PPD 
program is this section’s premier ac- 
tivity and we are hopeful its future 
will be secure. 

Responding to the large number 
of appellate reversals and new tri- 
als due to avoidable improper clos- 
ing arguments, our section has writ- 
ten a manual discussing permissible 
and impermissible jury arguments. 
Under the leadership of former 
Chair Douglas Duncan and Russell 
Crawford, Jr., the section has 
authored and will distribute the 
detailed manual to all appellate and 
circuit courts in Florida, as well as 
to all state attorney and public de- 
fender offices in the state. A video- 
tape of mock closing arguments and 
analyses will accompany the 
manual, and both the book and the 
tape will be distributed at no charge 
to recipients. 

To better disseminate this project, 
our section has forged an alliance 
with The Florida Bar’s Center for 
Professionalism. Together, we will 
sponsor a facilitated seminar on 
closing arguments available, at no 
charge, to nearly all assistant state 
attorneys and assistant public de- 
fenders in Miami-Dade County. The 
chief judge of the 11th Judicial Cir- 
cuit has agreed to close the circuit 
courts during the seminar times, 
and the state attorney and public 
defender in Miami have agreed to 
select attorneys to attend the semi- 
nar. In addition to facilitators from 
the bench and Bar, a number of dis- 
trict court of appeal and circuit court 
judges will participate as faculty. 
CLE credit will be provided for those 
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in attendance. 

One important feature of the 
seminar is that it is “live” and that 
participants have the chance to ac- 
tively shape their closing argument 
skills in small groups before sitting 
judges. If the seminar is successful, 
the Criminal Law Section and the 
Center for Professionalism expect to 
replicate it around the state periodi- 
cally during the year. 

Finally, the section has added an- 
other component to its legislative 
committee. In addition to screening 
proposed legislation for possible 
position statements, the committee 
has, over the course of the year, ana- 
lyzed several bills and provided the 
Florida Legislature with technical 
analyses of the likely impact the 
bills would have, if enacted. 

The Criminal Law Section com- 
prises judges, law professors, pros- 
ecutors, and defense attorneys. 
Other than the accused, we repre- 
sent all the “players” in the crimi- 
nal trial; we are, in a sense, in the 
best position to discuss how these 
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changes, if enacted, will affect not 
only the justice system as a whole, 
but the administration of justice 
within individual courtrooms 
around the state. 

We believe this proactive ap- 
proach lends credibility to those 
times when the section takes a for- 
mal position on proposed legislation 
and enhances the contribution we 
can make to shaping the legislative 
climate in Tallahassee. 

These, then, are the Criminal Law 
Section’s three major projects ac- 
complished during 2000-01. It has 
been a productive and enjoyable 
year. 

Harvey J. SEPLER 
Chair 


Entertainment, Arts and 
Sports Law 

The first year of the new millen- 
nium was a very productive one for 
the Entertainment, Arts and Sports 
Law Section. EASL actually started 
the year over Memorial Day Week- 
end 2000 at the Naples Hotel and 


Golf Resort where its annual meet- 
ing and retreat were held and a half- 
day seminar titled A Potpourri of 
Entertainment and Sports Law was 
conducted. The seminar was well 
attended and provided participants 
with an overview of almost every 
discipline practiced by our diverse 
membership, including film, televi- 
sion, amateur and professional 
sports, music, publishing, and print, 
with a separate hour devoted to eth- 
ics. During the weekend, partici- 
pants had ample opportunity to net- 
work on the golf course, over hor 
d’oeuvres and before the setting sun. 

On September 15, the section’s 
Annual Sports Law Seminar was 
held at Tropicana Field, home of the 
Tampa Bay Devil Rays. The semi- 
nar included such topics as The Ath- 
lete as an Entertainment, Issues in 
Professional Baseball, and Ethical 
and Practical Perspectives on 
Agents. The seminar concluded with 
a tour of the facility. 

In light of the popularity of the 
retreat’s seminar, the section fol- 
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Laurie Silvers, former owner of the 
Sci-Fi Channel and current CEO 
of Hollywoodmedia.com, discussed 
the convergence of new media and 
traditional technology. 


lowed up with A Potpourri of Enter- 
tainment and Sports Law II on No- 
vember 10 in Jacksonville at the 
Florida Coastal School of Law. Par- 
ticipants had the opportunity to 
learn from and network with some 
of the leading attorneys in sports, 
music, film, and television. A recep- 
tion sponsored by Florida Coastal 
followed. 

The section’s commitment to pro- 
ducing the finest in continuing le- 
gal education programs reached 
new levels March 23 at the Loew’s 
Hotel in Miami Beach. There the 
section produced an all-day event 
titled Entertainment 2001: The 
Third Annual Legal Symposium on 
the World of Music, Film and Tele- 
vision. Held before a sold-out crowd, 
including section members, 
nonsection members, industry pro- 
fessionals, and students, the semi- 
nar focused on representation of 
four distinctive groups of clients: the 
recording artist, the live musical 
performer, the television producer, 
and the television personality. Over 
lunch, Laurie Silvers, former owner 
of the Sci-Fi Channel and current 
CEO of Hollywoodmedia.com, dis- 
cussed the convergence of new me- 
dia and traditional technology. The 
section then presented its Lifetime 
Achievement Award to Louis 
Pearlman, the producer behind such 
groups as N’Sync, the Backstreet 
Boys, and O-Town, for his substan- 
tial contributions to the music, film, 
and television industry. The sympo- 
sium was preceded the night before 
by a VIP reception and concluded 
with a reception and piano recital 
at neighboring Miami Beach hotels. 

The section presented Represent- 
ing the CyberEntertainment Client 


in April at the Tampa Airport 
Marriott. Sponsored by the section’s 
newly formed Intellectual Property/ 
CyberEntertainment Committee, 
the seminar offered an update on 
Internet and cyberspace law, tips on 
how to protect and exploit works of 
cyberentertainment, and an analy- 
sis of the digital revolution. The sec- 
tion also intends to offer a seminar 
at the Bar’s annual meeting in June 
titled Entertaining the Press; Your 
Client and the Media—Friend or 
Foe? 

In addition to the section’s numer- 
ous educational programs, the EASL 
directory was published for the first 
time in several years. The directory 
identified the committee prefer- 
ences and individual areas of prac- 
tice for most of the section’s 920 
members. To offset costs, the direc- 
tory for the first time invited its 
membership to advertise. 

Some of the section’s finest news- 
letters were produced this year with 
articles as diverse as A Look at the 
Uniform Athlete Agent Act and Di- 
ary of an Entertainment Lawyer.The 
newsletter also addressed the mas- 
sive technological advances in the 
entertainment industry and what 
that means for those lawyers who 
practice in the field. 

At its midyear meeting, the execu- 
tive council decided to take a look 
at the section’s bylaws, and pro- 
posed amendments have been 
drafted which are designed to up- 
date the bylaws and bring them into 
conformity with the actual practices 
of the section. These amendments 
will be presented to the EASL mem- 
bership for a vote at the section’s 
next annual meeting, which brings 
this article to a full circle. 
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EASLs next annual meeting and 
retreat will be held over Memorial 
Day weekend (May 25-—May 27, 
2001) at the Sheraton Sand Key 
Resort, Clearwater Beach. Several 
hours of CLE are scheduled in con- 
junction with Friday’s reception, 
Saturday’s annual meeting, and 
Sunday’s planning session. Net- 
working is planned for Saturday 
night’s dinner and throughout the 
weekend. The retreat is open to all 
members and members-in-waiting. 

This year’s directory was dedi- 
cated to “all members of EASL, past 
and present, who, over and over 
again, have given so freely of their 
time, experience, sense of ethics, and 
sense of humor so that fellow mem- 
bers could be educated, advised, di- 
rected, and entertained.” In looking 
back at the accomplishments of this 
past year and at those who made 
them happen, it is safe to say that 
there is yet another group of mem- 
bers to whom the dedication applies. 
CAROLYN HERMAN 


Chair 


Elder Law 


Ask anyone about critical legal 
issues and elder law will be at or 
near the top of the list. As we enter 
our 10th year as a section of the Bar, 
the Elder Law Section continues to 
address the rapidly developing le- 
gal environment that affects 
Florida’s elder citizens. 

It would be impossible to create a 
more diverse, talented, or commit- 
ted leadership team, including past, 
present, and future chairs, officers, 
committee chairs, and members. 
Our chair, Ken Rubin, has done an 
outstanding job with incredible sen- 
sitivity and sense. Rebecca Berg, 
administrative vice chair, has kept 
all working smoothly, while 
Stephanie Schneider, substantive 
vice chair, has made sure that ev- 
eryone had a role to play. Scott 
Solkoff did a yeoman’s job as trea- 
surer of making the budget work, 
and Chris Likens, secretary, ensured 
that we all remembered what we did 
and what we were supposed to do. 
We were sorry to lose our section ad- 
ministrator, Alina Cataldi, but we 
are very, very pleased to have Arlee 
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Colman to keep us straight. 

The section continues to work 
closely with the Academy of Florida 
Elder Law Attorneys (AFELA) and 
the National Academy of Elder Law 
Attorneys (NAELA) to ensure that 
our members have the benefit of 
national input, an increasingly criti- 
cal element with Florida on the cut- 
ting edge of so many elder issues. 

© Continuing Legal Education. 
The section continues its tradition 
of excellence in creating and pre- 
senting continuing legal education. 
Nikki Boone has coordinated our 
CLEs in a way that is nothing short 
of spectacular. We began the year 
with a program on Aging Parents: 
What Every Attorney Needs to 
Know in the President’s Showcase 
at the annual meeting of The 
Florida Bar. In September, the fan- 
tastic Ritz Carlton Palm Beach pro- 
vided the setting for our annual re- 
treat. (Plan to attend this year; we 
will be at the incomparable Don 
Cesar in St. Petersburg.) Funda- 
mentals of Elder Law and Life Prac- 


tice Management allowed all prac- 
titioners to advance their profes- 
sional and practice skills. February 
found us in two places, one at the 
mid-winter meeting in Tampa for 
Estate Planning and the Elder Law 
Attorney and then in Orlando for 
certification review. The latter was 
combined with the New York Bar, to 
allow members to network with 
members from that state. Our grand 
finale was in April, for our fifth an- 
nual public benefits program. This 
has evolved into one of the most in- 
formative and well attended pro- 
grams. 

In addition to our regularly sched- 
uled CLEs, many of our members 
are active in presenting elder law 
topics in other ways. Scott Solkoff 
has done outstanding work in put- 
ting together the Elder Concert, a 
multidisciplinary program to allow 
elder law attorneys to meet profes- 
sionals in the geriatric care manage- 
ment, guardianship, financial, and 
insurance arenas. Section members 


worked with AFELA to make the 


UnProgram a resounding success 
for the third year. Participation in 
events hosted by the Florida 
BioEthics Network, the Florida 
State Guardianship Association, 
and others too numerous to mention 
allows our members to extend their 
work for the section far beyond its 
borders (but always within its 
rules!). 

¢ Legislation. Our section has had 
an increasing presence in the legis- 
lative process over the last few 
years. We hired our first lobbyist 
four years ago and were privileged 
to have one of our own, Bob Jack- 
son, serve in that position this year. 
And what a year it is turning out to 
be! As I write this report, the nurs- 
ing home/tort reform bills are fly- 
ing fast and furiously. Our role as 
elder law attorneys has been to try 
to keep the focus on the nursing 
home resident and to preserve the 
panoply of rights that are essential 
to maintaining quality of care at a 
reasonable cost. Florida continues 
to be in the forefront of these com- 
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plex and difficult issues. I fully ex- 
pect the section to continue to be 
very active in shaping the solutions. 

A wide variety of legislative issues 
should also affect our clients. Sec- 
tion membership had roles in legis- 
lation affecting powers of attorney, 
guardianship, advance directives, 
and many, many others. Although 
we do not know at this stage what 
will come of our efforts, we will con- 
tinue to provide as much expertise 
and support as we can in the com- 
ing year. All of our members are en- 
couraged to participate in this pro- 
cess. 

¢ Mentor Program. One of the best 
benefits of our section is the men- 
tor program. Chaired once more by 
the incredible Sheri Kerney of Or- 
lando, this program allowed numer- 
ous practitioners new to elder law 
access to a more seasoned attorney 
for advice and counsel. We are very 
proud of this program and have ev- 
ery expectation that it will continue 
to be a great success. 

¢ Substantive Committees. This is 
the backbone of the section, provid- 
ing input for CLEs and legislative 
support. We currently have 14 sub- 
stantive committees, including: Af- 
ter Life Care; Special Needs Trusts; 
Estate & Financial Planning; Eth- 
ics; Abuse, Neglect and Exploitation; 
Government Benefits; Guardian- 
ship; Advance Directives; Home & 
Community Care; Legislative & 
Public Information; Mentor; Medic- 
aid; Publications; and Technology. 
Our Guardianship, Medicaid, and 
Special Needs Trust committees 
have been particularly active this 
year. 

¢ 2001-02. Exciting prospects 
abound for our section in the upcom- 
ing year. Several of the colieges and 
universities are working with sec- 
tion members to establish elder law 
curricula. Legislation will undoubt- 
edly continue to keep us on our toes. 
Membership is increasing as more 
and more practitioners have elder- 
related issues arise in their areas 
of expertise. Liaisons with other sec- 
tions will become increasingly im- 
portant and helpful to all. 

Elder law attorneys are uniquely 
positioned to take part in shaping 


issues and solving problems that 
will affect each and every citizen 
over the coming years. This is an in- 
credible opportunity and an awe- 
some responsibility. Ongoing educa- 
tion efforts of the Elder Law Section 
will focus on the ethical dilemmas 
and practical considerations faced 
by our membership as they main- 
tain and develop their practices. 
Come join us! 

LAUCHLIN T. WALDOCH 

Chair-elect 


Environmental 
and Land Use Law 

The past year has been productive 
for the Environmental and Land 
Use Law Section. Our membership 
is relatively stable, with 1,820 at- 
torney members and 76 affiliates. 
Membership Chair Ralf Brookes has 
been actively recruiting in an effort 
to break the 2001 barrier. Publica- 
tion of a directory assists in contact- 
ing participating members. 

The Continuing Legal Education 
Committee, chaired by Michelle 
Diffenderfer, Susan Trevarthen, and 
Melissa Gross-Arnold, has focused 
on improving the quality of our CLE 
programs, as we have reduced the 
number. The Annual Update Semi- 
nar, to be held August 23-25 at the 
Amelia Island Plantation, continues 
to be the highlight of our CLE pro- 
grams. Many of our members attend 
every year to learn the latest devel- 
opments in a variety of environmen- 
tal and land use areas. A special 
workshop exploring ethical issues 
will be presented before the main 
program. It has been organized by 
our Affiliate Membership Commit- 
tee, chaired by Jim Oliveros and 
Terry Zinn. Our November 2000 
seminar on Sex, Religion, and the 
Press: First Amendment Law for 
Local Government and Land Use 
Lawyers, cosponsored by the City, 
County, and Local Government Law 
Section, was an excellent examina- 
tion of some difficult constitutional 
issues with land use implications. 
On January 18, 2001, we held a 
seminar at the midyear meeting on 
Wildlife, Habitat and the Law: Cur- 
rent Florida Issues, featuring noted 
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authorities from throughout the 
state and nation on a topic that 
more and more lawyers must ad- 
dress. 

The section cosponsored the sev- 
enth annual Public Interest Envi- 
ronmental Law Conference at the 
University of Florida on March 22- 
24, 2001. This conference is jointly 
organized by the section’s Public In- 
terest Representation Committee, 
chaired by Jane Gordon, and stu- 
dents from the Levin College of Law. 
The theme this year (chosen before 
the November election) was All Eyes 
on Florida. On May 18, the section 
hosted a seminar on growth man- 
agement in Orlando. Among other 
topics, the program reviewed legis- 
lative treatment of the controversial 
recommendations of the Growth 
Management Study Commission. 
Planning by the CLE committee is 
underway for next year, as we strive 
for earlier preparation and market- 
ing. 

The section has continued to build 
on a strong array of publications. 
Melissa Anderson has solicited and 
edited regular columns for The 
Florida Bar Journal. Robert Man- 
ning and Joe Richards have pro- 
duced regular editions of the section 
Reporter, with substantive articles, 
case law and agency updates, com- 
mittee reports, and other current 
information. Joe Richards, as chair 
of the Internet Committee, always 
ensures that the Reporter is avail- 
able on the section’s website, 
www.eluls.org, long before it arrives 
in the mail. In addition, Joe coordi- 
nates the section’s listserv, offering 
the latest news and opinion to sub- 
scribing members. The section’s 
most ambitious publication project 
came to fruition this year. Through 
an alliance with REGfiles, the sec- 
tion has published and begun to bi- 
annually update a Treatise on 
Florida Environmental and Land 
Use Law, available as three printed 
volumes or on CD. Under the lead- 
ership of Mary Smallwood, manag- 
ing editors Ralph DeMeo, Sidney 
Ansbacher, Irene Quincey, Anne 
Longman, and Richard Hamann 
have coordinated the work of hun- 
dreds of volunteer authors and spe- 
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cial editors to produce the essential 
reference for Florida practitioners. 

As chair of the Law School Com- 
mittee, Bob Riggio has continued to 
develop our relationship with envi- 
ronmental and land use law pro- 
grams at accredited Florida law 
schools. Through the Frank E. 
Maloney Memorial Writing Contest, 
the section recognizes and rewards 
student scholarship. With a small 
grant program, the section encour- 
ages law schools to participate in 
activities such as environmental 
moot court competitions or public 
interest externships. 

Finally, the section’s interests in 
the activities of the “Big Bar” have 


been ably represented by Bob 
Fingar, our CLE Committee liaison, 
and Sid Ansbacher, our delegate to 
the Council of Sections. 

RICHARD HAMANN 

Chair 


Family Law 

The secret to enjoying a success- 
ful year is to surround yourself with 
the most intelligent, hardest work- 
ing group of people you can find and 
turn them loose. It would have been 
easy in giving the report to simply 
list the names of the members of 
each committee, but I felt that I had 
to single out a few who have gone 
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above and beyond in providing the 
success the section has enjoyed this 
past year. I don’t mean to exclude 
anyone. I want to compliment and 
thank everyone who participated in 
our section activities this year. I also 
want to thank our officers, Norman 
Levin, Caroline Black, and Richard 
West, and the members of the ex- 
ecutive committee. You all made me 
and the section look pretty good. 

¢ Legislative Committee. Once 
again, the Legislative Committee, 
co-chaired by General Master Rob- 
ert Jones and Peter Gladstone with 
special assistance from our chair 
emeritus, Deborah Marks, is having 
an active year. The main issues on 


Florida’s Best Value in Corporate and 


LLC Outfits 


The Spartan 

The black vinyl 1” binder 
is silk-screened in gold; 
corporate name appears 
on a gold label in spine 
window. Matching card- 
board slipcase, 20 
imprinted stock certifi- 
cates and stubs, corpo- 
rate seal with pouch, 
minutes & by-laws and 
transfer ledger. 


Cat No. 130 with plain filler-$46.00 
Cat No. 140 with printed minutes and bylaws-$48.50 


in 24 hours 


Corporate Kit 


+ UCC Filings and Searches-in All 


+ Special $162.50 Florida Incorporation package includes 
drafting, filing, basic Florida fees and Spartan® 


- Nationwide Corporate Formations, Dissolutions and 


Florida Corporate Services 
« Incorporation and LLC/LLP packages: Florida filings with- 


FAST 


TURNAROUND 


Our prices are 

competitive, and 
we offer person- 
alized service to 


Resident Agent Representation fit your specific 
+ Customized Florida corporate documents, including needs. 
Shareholder Agreement and LLC Operating Agreements 
+ Offshore and international corporations 800 221-2972 


+ Trademark and Copyright Services: Protect your valu- 
able corporate and website domain names 


50 States 


Since 1887 


BlumbergExcelsior 


Over 


a century of service to the legal community 
P.O. Box 2122, Orlando, FL 32802 


800 327-9220 fax: 800 262-8208 www.blumberg.com 


THE FLORIDA BAR JOURNAL/JUNE 2001 21 


Ree 
| 
| ‘Ex Libric? 
| 
Ex Libris 
| 
| 
| 
| 
| The Ce 
| | e Centennia 
| 
| 
| 
| | 
| 


At the time of this writing, the Family Law 
Section is moving forward on its child 
support legislative package and is 
actively working with the Coalition on 
Domestic Violence amendments. 


our agenda this year deal with adop- 
tion, child support, and domestic vio- 
lence. I am pleased to inform you 
that the adoption bill sponsored by 
Senator Skip Campbell and Repre- 
sentative Evelyn Lynn has passed 
both the House and the Senate. At 
the time of this writing, we are mov- 
ing forward on our child support leg- 
islative package and are actively 
working with the Coalition on Do- 
mestic Violence amendments. 

Through our efforts, we do not an- 
ticipate a full revision of the child 
support statute this year. An ad hoc 
committee chaired by our past chair, 
Ky Koch, was established by the sec- 
tion last year in conjunction with 
members of the Academy of Matri- 
monial Lawyers and members of the 
Family Court Steering Committee of 
the Supreme Court. Although we 
worked throughout the year in re- 
vising HB 2421, Tom Sasser discov- 
ered there were significant omis- 
sions from Chapter 61 in the bill and 
we would have to include those 
omitted portions before a final rec- 
ommendation could be made. In con- 
junction with this, I appointed Char- 
lotte Karlan to chair an ad hoc 
Nomenclature Committee to review 
the current terminology of “custody” 
and “visitation” and make recom- 
mendations which could be com- 
bined with the recommendations of 
the Ad Hoc Committee on Child 
Support. 

¢ Continuing Legal Education 
Committee. The co-chairs, Jorge 
Cestero and Allyson Hughes, have 
had a truly fantastic year. Through 
their leadership and the work of 
their committee, they have brought 
the section to new heights. The bar 
continues to be raised, but this year 


it was placed significantly higher 
with outstanding attendance at our 
seminars. 

The Certification Review course, 
co-chaired by Allyson and Joe Hood, 
saw the largest audience ever. We 
had over 400 attendees and we have 
had to revise plans for next year to 
accommodate this many and more. 
As the most comprehensive family 
law seminar in the state, it should 
be a must for all attorneys practic- 
ing family law. 

Although the Symposium/Super 
Stars seminar was not an official 
CLE program, Jorge Cestero, who 
chaired the Super Stars portion, 
guided us through the process. We 
were fortunate in having the Fam- 
ily Court Steering Committee co- 
sponsor the symposium and having 
the Academy of Matrimonial Law- 
yers donate funds. The symposium 
began in November and will con- 
clude in June at the annual meet- 
ing in Orlando. Norman Levin is 
chairing the June portion and he de- 
serves the credit as the driving force 
behind the entire project. Without 
his determination and persistence, 
the symposium would have re- 
mained only an idea I had a couple 
of years ago. Our appreciation also 
goes to producers Brenda Abrams 
and Michael Gora, as well as Judge 
Raymond McNeal and Judge Judy 
Kreeger. 

¢ Long Range Planning Commit- 
tee. The chair, Caryn Goldenberg 
Carvo, formerly chair of the Long 
Range Planning Committee for the 
Bar, was given the task of taking a 
close look at the structure of the sec- 
tion. I anticipate her committee re- 
port and recommendations in June 
providing for the restructuring of 
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committees and changing other as- 
pects of the section. Our goal is to 
streamline the section and the 
meetings and to increase participa- 
tion. 

¢ Communications Commmittee. 
The Commentator, chaired by Tom 
Sasser, continues to provide superb 
articles, as does the Journal, co- 
chaired by Susan Chopin and David 
Manz. The highlight of communica- 
tions goes to FAMSEG and its edi- 
tor, Joe Hood. We are closing in on 
1,000 members. Contact Joe to sign 
up if you are not already a member. 
It’s free. 

As a result of space limitations, I 
am unable to mention our retreats, 
our work on unbundled legal ser- 
vices, our expanding contacts with 
the law schools, and other projects. 
I invite you to join us and see what 
the section can do for you first hand. 

Finally, special thanks go to our 
section administrator, Debby Beck, 
without whom none of this could 
have happened. She is the best. My 
gratitude also goes to President 
Russomanno, Jack Harkness, and 
his staff for their tremendous assis- 
tance. 

Thank you for giving me the privi- 
lege of serving you. 

JEFFREY P. WASSERMAN 
Chair 


General, Solo, 
and Small Firm Law 

The General, Solo, and Small 
Firm Section of The Florida Bar just 
returned from our annual out-of- 
state meeting and seminar held this 
year in the nation’s capital March 
28-April 1. Those who attended en- 
joyed excellent speakers on such 
topics as representing your client in 
federal and governmental matters, 
lobbying efforts, ethics, and how to 
avoid malpractice and other 
minefields in the practice of law. 

We also enjoyed private tours of 
the Capitol and Supreme Court. 
What an enriching experience to be 
where several prominent Florida 
lawyers had been just four months 
before. 

Our section is in the process of 
deciding which of the many deserv- 
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ing candidates will be chosen for the 
prestigious Tradition of Excellence 
award. Past winners include Florida 
Supreme Court Justice Ben 
Overton, Florida Bar President 
Patricia Seitz, and University of 
Florida’s Professor Emeritus 
Manual Glicksberg. 

We are also in the process of de- 
ciding who the three recipients of 
our annual pro bono award will be. 
It is a pleasure to recognize those 
groups and organizations who give 
so much time and effort to help 
those in need of legal services. 

I am proud to be associated with 
the hardworking executive council 
members and program administra- 
tor, Carol Kirkland, who have made 
these awards, services, and benefits 
possible. I have truly enjoyed the 
opportunity of having served with 
such a fine group of people. 

CralG FERRANTE 
Chair 


Government Lawyer 

Over the past year, the Govern- 
ment Lawyer Section has been in- 
volved in a range of activities. The 
broad range of activities reflect the 
diversity in our practices—both in 
terms of the types of law we prac- 
tice and the governmental entities 
by whom we are employed. The fol- 
lowing is a list of our significant ef- 
forts, in keeping with The Florida 


Bar’s long range strategic plan en- 
titled Meeting the Challenges. 

During this past year, the Govern- 
ment Lawyer Section completed and 
reviewed a survey of government 
attorney salaries within the State 
of Florida. The survey took about 
two years to complete, relied heavily 
on public records requests, and pro- 
vided much information about the 
compensation of government law- 
yers at both state and local levels of 
government. The section’s data, 
combined with other recent surveys, 
enhanced the understanding of the 
compensation of government law- 
yers at all levels of government. The 
survey confirmed what was per- 
ceived to be a reality: that govern- 
ment lawyers are generally paid less 
than their private counterparts, par- 
ticularly when experience is fac- 
tored into the equation. The results 
of the survey were somewhat dated 
by the time they were ready for re- 
view. In the 2000 legislative session, 
action was taken to upgrade the 
salaries for attorneys employed by 
the Florida Attorney General’s Of- 
fice and some other state agencies. 
(Action Plan 1) 

Since 1996, the section has been 
active in efforts to determine what 
types of pro bono legal services are 
provided by government lawyers 
and what different governmental 
units permit attorneys in their em- 


ploy to do. Initially, as we have noted 
in previous reports, the section con- 
ducted a survey of pro bono policies 
in various government offices in 
Florida. The survey indicated that 
various governmental offices had 
policies which ranged from prohib- 
iting the performance of pro bono 
legal work (typically predicated on 
a provision of the Florida Statutes), 
to mandatory performance for attor- 
neys in other offices. 

As the emphasis on pro bono le- 
gal work has increased, more gov- 
ernment offices appear to encourage 
the practice and have been increas- 
ingly creative in the type of pro bono 
work which can be performed. How- 
ever, there are still various legiti- 
mate barriers to performance of pro 
bono activities by government law- 
yers. At the state level, one such 
barrier is the inability to utilize 
state equipment or resources for pro 
bono (or nonstate) purposes. The 
section continues to explore various 
barriers and is committed to provid- 
ing input to its members on possible 
solutions (to the extent that the so- 
lutions may be accomplished with- 
out some type of legislative action). 
In future editions of the Section Re- 
porter, several articles are scheduled 
for publication on the issue of pro 
bono activities. Parker Thomson has 
drafted one such article. Staff at the 
Office of the Attorney General in- 
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tend to submit another identifying 
creative methods of providing pro 
bono legal services. Additionally, an 
article on barriers to the provision 
of pro bono legal services by govern- 
ment lawyers also will be published. 

To address the statutory provi- 
sions which prohibit the provision 
of pro bono legal services by some 
types of government lawyers, the 
section ultimately adopted a posi- 
tion recommending that the prohi- 
bition on performing pro bono legal 
work for certain government profes- 
sionals be removed, allowing for, but 
not mandating, pro bono services. 
(Action Plans 1, 2, and 5) 

The section has historically pre- 
sented excellent, well-attended CLE 
seminars in the public records and 
meetings, Supreme Court practice, 
legislative process, and profession- 
alism areas. In the fall of 2000, the 
section again offered its Govern- 
ment in the Sunshine course, which 
was well attended. The course dealt 
with the public meetings law, the 
use of public records requests to 
obtain electronic records, the use of 
public records requests in litigation, 
and other related topics. This course 
has become one of the key CLE 
courses offered by the section. It will 
be offered again in the fall of 2001. 
(Action Plans 12 and 19) 

In February 2001, the section again 
offered the CLE course Demystifying 
the Legislative Process. This very well 
attended course is held in the cham- 
bers of the State of Florida House of 
Representatives providing a truly 
unique experience for its participants. 
The seminar provides inside informa- 
tion on legislative issues and explains 
to participants how to affect the leg- 
islative process for themselves or 
their clients. Besides a detailed tour 
of Senate and House offices, the 
course explains the legislative process 
from both the Senate and House sides, 
statutory interpretation and the 
Florida Constitution in the legislative 
process, legislative history, and lobby- 
ing and ethics in the legislature. The 
course chair was able to involve a 
number of past legislators and lobby- 
ists. The comments were very favor- 
able. We anticipate offering this 
course in 2002 as well. (Action Plans 


12 and 19) 

Since 1999, the section has offered 
the CLE course Practicing Before 
the Florida Supreme Court. The 
course has been consistently sold 
out. It was offered in June 2000 last 
year, and we plan to offer it in June 
2001. It has been particularly ap- 
pealing to participants because it 
includes a luncheon with the jus- 
tices of the Florida Supreme Court. 
It also includes an actual oral argu- 
ment, followed by discussions with 
appellate attorneys, a panel discus- 
sion of other appellate issues, and a 
discussion of professionalism and 
ethics. In an effort to update practi- 
tioners in the latest Florida Su- 
preme Court technology, the Su- 
preme Court library also offers a 
presentation on how to access a live 
webcast of daily arguments or view 
previous arguments. The unique- 
ness of this program and its space 
limitations has made it one of the 
most sought-after CLE programs. 
(Action Plan 12, 19 and 20) 

The section has devoted itself 
wholeheartedly to the professional- 
ism movement. All of our CLE 
courses emphasize professionalism 
and ethics. (Action Plans 19 and 20) 

As you may know, last year the 
section became involved in an effort 
to block a proposal from the Young 
Lawyers Division and the Board of 
Legal Specialization and Education 
that sought to eliminate the defer- 
ral of the requirement for govern- 
ment lawyers of attending the Prac- 
ticing with Professionalism seminar 
until such time as the lawyer left 
government practice. This would 
have forced government lawyers to 
take courses in trust accounting, 
advertising, law office management, 
and client relations at a time when 
they have little, if any, use for it. It 
would also result in government 
lawyers who leave public service not 
receiving, at the time the instruc- 
tion is truly needed, education in 
these practical matters. After much 
interaction with The Florida Bar, 
the proposal was withdrawn. Since 
the withdrawal of the proposed 
amendment from the petition to 
amend rules filed before the Su- 
preme Court, a decision has been 
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made not to pursue the proposed 
amendment further. (Action Plan 5) 

The Government Lawyer Section 
continued to foster the vitality and 
integrity of the legal system by pro- 
moting public education in the form 
of the Guardianship Education Task 
Force Initiative. This initiative is a 
volunteer community service offer- 
ing educational access and opportu- 
nity in the form of its work product, 
a booklet entitled “A Short Course 
on Guardianship Education in 
Florida.” Over the past year, Joseph 
P. George, Jr., past section chair, has 
had numerous dialogues with the 
current public guardian to deter- 
mine how the initiative can be uti- 
lized in training for that program. 
(Action Plans 9 and 20) 

Another area of concern is 
mentoring. The section established 
a statewide mentoring program for 
government lawyers. We continue to 
explore ways to allow mentoring to 
be an effective tool in enhancing 
professionalism and training in gov- 
ernment offices. We have deter- 
mined that most mentoring occurs 
informally within offices. However, 
one government office has requested 
that a formal mentoring project be 
established using section members. 
We intend to pursue this project. 
(Action Plan 19) 

During the next year, I anticipate 
the section will continue to explore 
ways to make it easier for govern- 
ment lawyers to perform pro bono. 
This is an area of some controversy 
among government lawyers. There 
is a group of individuals who legiti- 
mately feel that government law- 
yers should not have to perform pro 
bono work for a number of reasons. 
Our goal is to help make it easier to 
perform some type of pro bono legal 
services, to the extent that govern- 
ment lawyers can and wish to per- 
form pro bono legal services. We will 
also continue to support initiatives 
to enhance the compensation of all 
government attorneys and to en- 
courage and coordinate the distri- 
bution of the Guardianship Educa- 
tion in Florida manual. I anticipate 
that we will continue to refine and 
focus our mentoring program efforts. 
It is anticipated that we will con- 
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tinue the Government in the Sun- 
shine, Demystifying the Legislative 
Process, and Practicing Before the 
Supreme Court continuing legal 
education courses. 

There are many people who 
helped make this year such a suc- 
cess. They include our present chair, 
Howard A. Pohl; Joe Mellichamp, 
who has been extremely effective in 
ensuring that the continuing legal 
education programs are both useful 
and of high quality; Christine 
Zahralban, who edited our newslet- 
ter; Booter Imhof, who put together 
the Demystifying the Legislature 
program; Joe George, who continues 
to promote the Guardianship Edu- 
cation Task Force Initiative; our sec- 
tion administrator, Arlee Colman; 
and the members of the executive 
council. Many thanks to each of 
these people and to the many others 
who also contributed their efforts. 
STEPHANIE A. DANIEL 
Chair-elect 


Health Law 

The Health Law Section enjoyed 
another very successful year. The 
section continued to offer outstand- 
ing CLE programs under the direc- 
tion of George F. Indest III. On Sep- 
tember 8, 2000, the section 
presented a program on E-Medicine: 
Legal and Regulatory Issues for 
Health Care in the Electronic Age 
with several national speakers. The 
section cosponsored a program with 
the American Bar Association 
Health Law Section on Emerging 
Issues in Healthcare February 7-10, 
2001, in Orlando. George Indest and 
I participated in the ABA’s second 
Health Bar Leadership Summit on 
behalf of the executive council. At 
the summit we discussed Florida’s 
experience with certification. 
Florida remains one of the few 
states with certification available in 
health law. The section was a co- 
sponsor of the 9th Annual Univer- 
sity of Miami Conference on Clini- 
cal Ethics held on March 2. The 
section also cosponsored the Fourth 
Annual Southeastern Health Care 
Fraud Institute conducted March 15 
and 16 in Pine Mountain, Georgia. 

The section’s Health Law certifi- 


cation examination review course, 
under the direction of Jodi 
Laurence, took place April 6 and 7 
in Tampa. On June 21, the section 
will present a program on health 
care litigation related issues, in con- 
junction with The Florida Bar An- 
nual Meeting. In addition, the 
American Health Lawyers Associa- 
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tion will be meeting at the same fa- 
cility June 17 through 20, just prior 
to the annual meeting. This will pro- 
vide our members with a unique op- 
portunity to participate in programs 
on both a national and state level. 
The section sponsored the William 
Trickel, Jr.,. Memorial Writing 
Award and provided increased fund- 
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The Health Law Section has found a means 
to further its goals of solidifying health law as 
a recognized and distinct practice area and 
improving the preparation of law students 
to engage in this practice area. 


ing for prizes. The first place prize 
is now $5,000, second place is 
$2,500, and third place is $1,000. 
Law students were invited to pre- 
pare a paper on a subject in the area 
of federal or Florida health law. This 
year, students at law schools outside 
Florida which provide a significant 
health law curriculum were invited 
to compete. 

Perhaps of greatest significance is 
that the section has found a means 
to further its goals of solidifying 
health law as a recognized and dis- 
tinct practice area and improving 
the preparation of law students to 
engage in this practice area. The sec- 
tion endowed a professorship in per- 
petuity at the Florida State Univer- 
sity College of Law, to be called The 
Florida Bar Health Law Section 
Professorship. The endowment pro- 
vides for the permanent appoint- 
ment of a faculty member actively 
teaching and researching in health 
law areas. This professor will inter- 
act with the section and the health 
law profession by participating in 
the development and presentation 
of continuing legal education pro- 
grams of the section and attending 
meetings of the section’s executive 
council. The Florida Bar Health Law 
Section professor will advise the 
Florida State University College of 
Law in regard to the development 
of health law curriculum, allowing 
the college to have the benefit of the 
experience of the members of the 
section in developing a practical 
health law curriculum. Mary 
Crossley has been named by the col- 
lege to the professorship. It has been 
an exciting and challenging year. I 
would like to thank the members of 
the executive council and our pro- 


gram administrator, Donna Byrd, 
for their assistance and for the privi- 
lege of serving the section. 

Bruce D. Lamp 

Chair 


international Law 

The International Law Section is 
in a unique position to benefit from 
the rapid internationalization of 
Florida. Our merchandise trade vol- 
ume of approximately $74 million 
in annual exports and imports has 
grown by 40 percent since 1995, and 
our export volume ranks seventh in 
the country. The state’s interna- 
tional development is also driven by 
a tourist industry that annually at- 
tracts millions from abroad (5.8 mil- 
lion by the most recent count) and 
gives visitors from around the world 
a taste of Florida which increasingly 
leads to new business relationships. 
The International Law Section, 
which has grown from 842 members 
in 1998 to 945 members today, has 
responded to this growth by adapt- 
ing its programs to the currents af- 
fecting international law in Florida 
today. 

As the international character of 
Florida grows, the demand for at- 
torneys qualified to practice inter- 
national law also increases. The In- 
ternational Law Section has 
increased its continuing legal edu- 
cation opportunities in the last year 
to advance members’ knowledge of 
international law. Among the semi- 
nars sponsored by the section in the 
past year were Changes in the U.S. 
Court of International Trade, featur- 
ing Judge Judith Barzilay of the 
Court of International Trade; the 
22nd Annual Immigration Law Up- 
date; and the Florida-Quebec Fo- 
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rum. Another international seminar 
is scheduled for the annual meeting 
in Orlando, and the Florida-Europe 
Cross Border Seminar is planned for 
this fall in Versailles, France. 

The section’s International Law 
Quarterly has had great success in 
publishing informative articles on 
issues of private and public inter- 
national law. Articles published in 
the past year covered international 
arbitration rules, the evolution of 
Latin America’s sexual harassment 
law, transnational bribery, jurisdic- 
tion of foreign cases in China, and 
the introduction of U.S. currency in 
Ecuador. In addition to section mem- 
bers, our authors came from around 
the U.S. and around the world. 

Eighteen International Law Sec- 
tion committees have been estab- 
lished to work in various areas of 
international law. Many of these 
committees have been responsible 
for creating or shaping new law and 
maintaining contacts with col- 
leagues around the world. Other 
committees have worked to keep our 
members abreast of the latest de- 
velopments in international law. 

The Immigration Committee is 
currently preparing a second public 
interest pamphlet regarding nonim- 
migrant business visas to assist in- 
dividuals who wish to invest and do 
business in Florida. The committee 
has also sponsored meetings be- 
tween the Bar and the Immigration 
and Naturalization Service to obtain 
information to assist us in the pro- 
cessing of visa applications and to 
familiarize INS with issues of con- 
cern to our members. 

The Foreign Legal Consultant 
Committee continues to supervise 
the Foreign Legal Consultancy Pro- 
gram created under Rule 16, which 
after review and approval permits 
a foreign attorney in the state of 
Florida to give advice on the laws of 
his or her home jurisdiction. The 
Supreme Court has certified 20 for- 
eign legal consultants; 16 applica- 
tions are pending; and in the last 
nine months there have been 71 new 
requests for applications. 

The International Law Section’s 
close relationship with the Florida 
Department of State continued with 
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the section’s cosponsorship of the 
department’s International Days 
2001, an annual showcase of 
Florida’s commitment to interna- 
tional relations. This year’s theme 
was Encouraging Trade, Embracing 
Diplomacy, Enriching Culture. Un- 
der the very effective leadership of 
Secretary of State Katherine Har- 
ris, the department continues to 
play the state government’s leading 
role in advancing and defending 
Florida’s international interests. 

The section maintains a continu- 
ing network of relationships with 
non-U.S. legal associations and law- 
yers. Formal agreements are in 
place with bar associations in Bra- 
zil, Quebec, and Spain, and events 
such as last year’s address by 
Alejandro Ogarrio, president of the 
Barra Mexicana, are a regular part 
of our outreach to the profession 
worldwide. Most recently, the sec- 
tion welcomed a delegation of attor- 
neys from Hubei Province in China, 
and our members are now planning 
a reciprocal visit to China. 

Our section has emphasized the 
development and use of electronic 
methods of communication with its 
members. In turn, the section has 
spent part of the year updating its 
website to better meet the needs of 
its members. This included making 
recent issues of the International 
Law Quarterly and meeting minutes 
available online, and adding a news- 
letter section on recent interna- 
tional legal events affecting Florida. 
The International Law Section con- 
tinues to support the Florida Inter- 
national Legal Opportunities Data- 
base to help bring together 
internationally oriented law firms 
and law students. 

For further information about the 
section or its activities, please visit 
our website (www.lex-fl.org) or e-mail 
the section administrator, Angela 
Froelich, at afroelic@flabar.org. 

Topp G. KocourEk 
Chair 


Labor and Employment Law 

The Labor and Employment Law 
Section continues to grow. This year, 
section membership has swelled to 
just shy of 2,200, an increase of al- 


most 20 percent from two years ago. 

The section also continued to ex- 
periment with new professional de- 
velopment activities during the past 
year. Under the leadership of Pro- 
gram Chair Cary Singletary, the sec- 
tion sponsored a masters seminar 
on employment mediation advocacy, 
at which a faculty of distinguished 
mediators shared sophisticated me- 
diation techniques in an interactive 
forum. The reaction to this program 
was extremely favorable, particu- 
larly from the most advanced prac- 
titioners, and the section plans to 
repeat this program on a regional 
basis during the next year. Program 
Co-chairs Stuart Rosenfeldt, Damon 
Kitchen, and Jim Bramnick success- 
fully launched the section’s first 
Labor and Employment Law Certi- 
fication Review Seminar. The high 
quality of speakers and topics at this 
program was attested to by the fact 
that the seminar drew 122 attend- 
ees, despite the fact that “only” 85 
would sit for the certification exami- 
nation. A third new program is be- 
ing actively planned. Under the 
leadership of Program Chair Susan 
Dolin, the section has agreed to co- 
sponsor the prestigious Stetson 
National CLE Conference on Labor 
and Employment Law, which is 
slated for the fall. 


The attendance and quality have 
remained high at the section’s tra- 
ditional continuing legal education 
programs. On July 19-23, 2000, pro- 
gram Chair Walter Aye conducted 
the section’s Employment Law Trial 
Skills Program at Stetson. Judging 
by the seminar evaluations from the 
30 participants at this intensive, 
“hands-on” program, this year’s edi- 
tion was the most successful yet. 

Ninety-nine people attended the 
Nuts and Bolts of Employment Liti- 
gation seminar put on by Program 
Chair Ron Rosengarten in Ft. Lau- 
derdale on September 22. Co-chair 
Wendy Morris, along with Mike 
Grogan of the City, County and Lo- 
cal Government Law Section, pre- 
sented Florida Public Employment 
Issues: Millennium 2000-XXVI— 
Annual Public Employment Labor 
Relations Forum to 80 attendees in 
Tampa on October 19 and 20. On 
May 4 and 5, 2001, under the lead- 
ership of Cathy Beveridge, the sec- 
tion hosted its Advanced Labor Top- 
ics seminar in Marco Island. 

On the publications front, Damon 
Kitchen and Michael Spellman have 
continued to serve the section mem- 
bership as co-chairs of the section’s 
Publications Committee, respon- 
sible, respectively, for The Florida 
Bar Journal articles and the Check- 


Hanson, committee of four. 
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off, the section’s newsletter. 

The section continues to sponsor 
professional development in the 
area of labor and employment law 
in other ways. The section awards a 
$1,000 scholarship and a plaque to 
an outstanding student in labor and 
employment law at each of the six 
accredited Florida law schools. The 
section also awarded eight scholar- 
ships for the Employment Law Trial 
Skills Program. In order to reward 
and give incentive to contributors, 
the executive council of the section 
also approved seminar “scholar- 
ships” for section members who pub 
lish articles in the Checkoff and The 
Florida Bar Journal. 

Far more people than this mod- 
est space will allow deserve praise 
and thanks for their contributions 
to the section this year. However, 
special thanks to program adminis- 
trators Carol Kirkland and Angela 
Froelich and, particularly, to Chair- 
elect Stuart Rosenfeldt, who has 
contributed countless time and en- 
ergy during this first year of labor 
and employment law board certifi- 
cation. 

Ricuarp C. McCrea, JR. 
Chair 


Out of State 
Practitioners Division 
The Out-of-State Practitioners 
Division (OOSPD) represents the 
more than 11,300 Florida lawyers 


As part of its outreach program, 
the OOSPD has hosted local semi- 
nars for Florida lawyers for many 
years. The most popular of these 
programs is the day-long seminar in 
New York City every December. This 
year the New York seminar, Florida 
Law Tips for Out-of-Staters, at- 
tracted more than 120 Florida law- 
yers, nearly all of whom were from 
the New York metropolitan area. 
The New York seminar will continue 
to be an annual event, and the 2001 
seminar is scheduled for December 
8, 2001. 

Last October, the OOSPD hosted 
another full-day seminar in Chicago. 
This seminar, Florida Law Advisory 
for the Out-of-State Practitioner, 
coincided with the annual out-of- 
state meeting of The Florida Bar 
Board of Governors. Forty-two 
Florida lawyers attended the Chi- 
cago seminar, some coming from as 
far as Indianapolis. Immediately 
after the seminar, the attendees 
were invited to meet the Board of 
Governors at a cocktail reception 
hosted by the OOSPD. The OOSPD 
plans to continue to host seminars 
in conjunction with the Board of 
Governors’ out-of-state meeting. We 
already are making plans to host a 
seminar for Florida lawyers in At- 
lanta in late November 2001. 

The OOSPD’s efforts in continu- 
ing legal education are not re- 
stricted by state boundaries. The 
OOSPD will sponsor Issues for 
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who reside and practice out of state. 
Many are refugees from Florida who 
want to remain active in the Bar and 
to maintain close ties with their 
home state. Many others are Florida 
lawyers because their clients have 
business and legal interests in 


Multistate Practitioners, one of two 
Presidential Showcase seminars 
presented during The Florida Bar 
annual meeting in June 2001. In ad- 
dition to this half-day seminar, the 
OOSPD is planning to sponsor a | 
full-day seminar in Orlando over the { 


: together. We're here for 
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Florida. And still others are Florida 
lawyers because they dream of mov- 
ing (or returning) to Florida in the 
future. 

The OOSPD’s primary mission is 
service to its member constituents. 
In that regard, the OOSPD has ac- 
tively monitored several issues in 
the Bar, including recent efforts to 
severely restrict an out-of-state 
resident’s ability to serve as a per- 
sonal representative for a Florida 
decedent. 
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three-day President’s Day weekend 
in February 2002. For those of you 
above the Mason-Dixon line, this is 
the excuse you’ve been waiting for 
to escape the mid-winter doldrums 
next February. 

As we have for many years, the 
OOSPD continues to provide its 
members with one-hour ethics and 
professionalism seminars on audio- 
tape. We also publish a comprehen- 
sive State-to-State newsletter three 
times per year. 
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The OOSPD is an excellent av- 
enue for out-of-state lawyers to be- 
come active in The Florida Bar. 
There are numerous opportunities 
to play an active role in this divi- 
sion, and we always welcome out- 
of-state lawyers (both new and old) 
who want to become involved. 
BarD BROCKMAN 
President 


Public Interest Law 

The Public Interest Law Section 
works through the efforts of its in- 
dividual members, working through 
its five substantive law committees, 
for the benefit of its membership, 
the Bar, and the public. 

During the current Bar year, PILS 
has reorganized its Individual 
Rights and Responsibilities Com- 
mittee, changing its name and fo- 
cus to the Civil Rights Committee, 
in response to membership requests. 
This reconstituted committee’s ma- 
jor project for this Bar year involves 
voting rights. The first initiative is 
to advocate before the state legisla- 
ture for elimination of the disquali- 
fication of former felons from vot- 
ing. Members of this committee also 
raised the issue of lobbying to elimi- 
nate execution as a method of pun- 
ishing retarded capital felons. The 
Bar granted approval for this legis- 
lative position as this section report 
was going to press. 

The Civil Rights Committee also 
takes seriously its role of educating 
the members of the section and the 
Bar membership, and is currently 
planning to conduct a CLE this fall. 

The Delivery of Legal Services 
Committee continues its work con- 
cerning access to justice issues, in- 
cluding encouraging The Florida 
Bar to continue and expand its 
Equal Justice Fellowship project. 

Our Disability Law Committee 
has been working on its proposal to 
create a practice certification in dis- 
ability law. Sadly, however, Mathew 
Dietz, the committee chair and main 
workhorse in this endeavor, has 
been slowed in his efforts due to 
health problems. We look forward to 
the committee submitting its pro- 
posal to the Bar within the next six 


months. In anticipation of certifica- 
tion, the committee will be conduct- 
ing a disability law CLE as its cer- 
tification review course in the fall. 

The First Amendment Committee 
put together a wonderful CLE pro- 
gram entitled Constitutional Rights 
in Cyberspace. Unfortunately, this 
must be a subject of limited appeal, 
as it was canceled due to insufficient 
advance registrations. But the First 
Amendment Committee retains its 
enthusiasm, remains undaunted, 
and is planning another seminar for 
February 2002. 

The Legal Needs of Children Com- 
mittee has worked tirelessly to co- 
ordinate a continuing legal educa- 
tion seminar entitled Every Lawyer 
Can Make a Difference in a Child’s 
Life: A Holistic Approach to the Le- 
gal Needs of Children, which will 
provide discussion and training by 
state and national experts on 
children’s law. The seminar will edu- 
cate lawyers on the multiple legal 
problems faced by Florida’s children 


and will train lawyers on how they 
can help resolve those problems. 
PILS believes that every lawyer can 
make a difference in a child’s life, 
regardless of whether one practices 
in the public or private sector, in 
civil law or criminal law. We invite 
all Florida Bar members to attend 
our CLE seminar or view a tape of 
it to learn how to accomplish this. 

This seminar will be presented on 
the afternoon of Friday, June 22, 
2001, at The Florida Bar Annual 
Meeting in Orlando. It has been se- 
lected by The Florida Bar as a 
President’s Showcase presentation 
and therefore will be spotlighted at 
the Bar’s meeting. Special kudos to 
this committee, and especially to 
Carolyn Salisbury and Gerry Glynn 
for their efforts. 

On the legislative end, the Legal 
Needs of Children Committee has 
lobbied for legislation which would 
provide for the mandatory appoint- 
ment of attorneys for children who 
have been abandoned, neglected, or 
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The three-year comprehensive review of the 
Florida Probate Code by the Real Property, 
Probate and Trust Law Section’s committee 
required literally thousands of pro bono hours 
by leading trust and estate attorneys. 


abused and placed in state foster 
care. PILS believes such legislation 
would provide much-needed legal 
assistance and protection to 
Florida’s foster children. 

PILS submitted written com- 
ments to the Florida Supreme Court 
concerning the Juvenile Court Rules 
Committee’s proposed Rule 8.250, 
which would govern the procedures 
for the psychiatric commitment of 
children in the legal custody of the 
State of Florida, i.e., Florida’s fos- 
ter children. PILS participated in 
oral argument before the court, 
which had not yet entered its deci- 
sion as this report was submitted. 

I would like to take a point of per- 
sonal privilege and thank all those 
members who have faithfully ad- 
vanced the mission of this section, 
our administrator, Debby Beck, and 
most especially our chair-elect, John 
Schaefer, for his devotion to the mis- 
sion of PILS and his moral support 
of my work this year. I know I can 
speak for John when I say that PILS 
will continue to work for the ben- 
efit of the public interest in the year 
ahead. 

DesoraH A. SCHROTH 
Chair 


Real Property, 
Probate and Trust Law 

The Real Property, Probate and 
Trust Law (RPPTL) Section contin- 
ues as the number one section of The 
Florida Bar, with nearly 8,000 mem- 
bers. This is because this section 
consistently provides superior ser- 
vice to its members and lies directly 
in the mainstream of Florida prac- 
tice, in addition to providing exem- 
plary support to lawyers who con- 


centrate their practice in our two 
substantive practice areas. 

Among the many activities of the 
Real Property, Probate and Trust 
Law Section under the guidance of 
Wilson Smith of Miami, chair for the 
current year, was the conclusion of 
a three-year comprehensive review 
of the Florida Probate Code by the 
section’s Probate Law Committee. 
This review and revision required 
literally thousands of pro bono 
hours by this state’s leading trust 
and estate attorneys. The executive 
council of the section accepted the 
review and report, and it became 
section-sponsored legislation. This 
is the first major overhaul of the 
Florida Probate Code (with changes 
to related provisions in other por- 
tions of the statutes) since the Code 
became effective on January 1, 1976. 
Sponsors of this legislation intro- 
duced it in both the Florida House 
and Senate where, as this is writ- 
ten, it is progressing toward adop- 
tion. 

The RPPTL Section maintains an 
active legislative program and not 
only advances and advocates its own 
legislative proposals, but monitors 
and reviews other bills submitted 
which would impact the practice of 
real estate or trust and estate law. 
Our members have direct input and 
output to and from this process, 
combining each member’s voice with 
thousands of like-minded others. 
Our section enjoys a highly re- 
spected reputation in the legislative 
halls because of the quality of our 
proposals and the high degree of 
technical expertise we bring to the 
legislative process. 

The section’s present legislative 
proposal to overhaul the Florida 
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Probate Code includes comprehen- 
sive amendments to most of its sec- 
tions. The bill is nearly 200 pages 
long. Although a large number of the 
changes are only grammatical or 
stylistic so the code is more read- 
able and thereby more usable, there 
are also numerous important sub- 
stantive changes which will affect 
the rights of persons involved in the 
probate process and change the pro- 
cedures followed by the courts to 
administer decedent’s estates. How- 
ever, it is evolutionary rather than 
revolutionary. 

For example, some of these pro- 
posed changes are: a friendlier and 
more logical form for self proof of 
will; addresses glitches in the new 
elective share provisions which will 
be effective for estates of decedent’s 
dying on or after October 1, 2001; 
addresses scattered inconsistent 
provisions for inheritance rights of 
adopted persons by providing those 
rights shall be as provided in the 
probate code; separates provisions 
relating to notification of creditors 
from notification provisions for ben- 
eficiaries and other interested per- 
sons and clarifies the rights of both; 
modifies post-death procedures for 
safe deposit box entry; eliminates 
the family administration short 
form of administration and in- 
creases the jurisdictional limita- 
tions of summary administration to 
$75,000; increases the amount of the 
family allowance to $18,000; pro- 
vides a statutory definition for “pro- 
tected homestead” and changes 
various references in the code to 
that term; allows the personal rep- 
resentative limited and temporary 
possession of protected homestead 
real property; modifies and stream- 
lines fee dispute procedures and 
makes personal representative and 
attorney compensation subject to 
the same provisions; clarifies and 
modifies creditor’s rights to enforce 
their claims against trust assets af- 
ter the death of the grantor; provides 
for spouse inheriting the entire es- 
tate in small intestate estates; 
makes antilapse provisions appli- 
cable to testamentary trust inter- 
ests; changes the requirement for a 
“written contract” to “written in- 
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structions” left by decedent provid- 
ing for cremation; requires the es- 
tate to pay for reasonable expenses 
of delivery of devised tangible per- 
sonal property; permits non-pro- 
rata distribution of fractional inter- 
ests to avoid incurring capital gains 
on distribution; clarifies procedures 
for replacement of resigned, re- 
moved, or deceased personal repre- 
sentative; eliminates most gender- 
specific references; clarifies that the 
personal representative may sell 
estate property free of interests of 
creditors so that property may be 
sold before the creditor’s period ex- 
pires; and provides for closer inte- 
gration of provisions for Medicaid 
recovery into the probate code. 
There are numerous other changes 
which can be viewed at the section’s 
website at www.flabarrpptl.org, in- 
cluding an in-depth explanation of 
each proposed change. Of course, the 
section will sponsor continuing le- 
gal education seminars for its mem- 
bers and members of The Florida 
Bar to fully inform the practitioner 
regarding these changes. 

This year’s RPPTL Section activi- 
ties also included “beefing up” the 
section’s website. Looking forward, 
the section will undertake a much 
more intensive member communi- 
cation and electronic services 
project. The future direction of this 
new emphasis will provide an active 
and informative e-mail list to dis- 
seminate up-to-the-minute informa- 
tion needed by dirt and death law- 
yers to stay current on important 
information which affects the prac- 
tice. The RPPTL Section’s website 
will be substantially enhanced and 
expanded to provide extensive 
timely content and practice re- 
sources to support the practicing 
lawyer, including the ability for sec- 
tion members to electronically “ask 
the expert” for help on complex real 
property problems or probate prob- 
lems. 

The section is exploring the future 
potential of online preparation of 
probate pleadings and papers and 
also for the section to serve as a 
clearinghouse/filing agent for its 
members for electronic probate fil- 
ing in the various circuits. The Bar 


and our section need to utilize ex- 
isting technology more fully in or- 
der to provide greater service to our 
members. 

Again this year, our section has 
been one of the most prolific in its 
presentation of continuing legal 
education with 14 seminars, includ- 
ing our highly regarded Real Estate 
Certification Review Course and our 
Wills, Trusts and Estates Certifica- 
tion Review Course, the latter be- 
ing in its 16th consecutive year. Our 
members find these seminars to be 
a useful broad-based review, even 
for those who either do not intend 
to sit for certification testing or are 
already certified. 

The section continues to work 
with its affiliate, the Florida 
Lawyer’s Support Services, Inc., 
(FLSSID) to provide Florida lawyers 
with a high level of support, includ- 
ing extensive substantive practice 
forms. The indispensable so-called 
“Florida Bar Probate Forms” and 
“Florida Bar Guardianship Forms,” 
and the real estate practice forms 


are really sets of practice forms pre- 
pared and updated by the Probate 
Forms and the Real Property Forms 
committees of this section. They are 
published and distributed by 
Florida Lawyer’s Support Services, 
Inc., not by The Florida Bar, and 
these forms have no relation to The 
Florida Bar other than the fact that 
this section is a section of the Bar. 

In addition to practice forms pub- 
lication, the section publishes a pe- 
riodic newsletter, ActionLine, which 
is provided free to our members, and 
we provide a column to The Florida 
Bar Journal. 

If you are a member of this sec- 
tion and would like to serve actively 
on one of its committees, the section 
welcomes you. 

Available committees on the real 
property side are: Condominium 
Law, Construction Law, Electronic 
Commerce (Real Estate Transac- 
tions), FAR/BAR Committee and Li- 
aison to FAR, Governmental Regu- 
lation of Real Estate, Land Trusts 
and REITS, Landlord and Tenant, 


inaccurate claims. 


Economic Damages: 
More Justifiable Numbers 


When it comes to determining economic damages in civil litigation, 
using arbitrary or ‘dartboard’ methods can lead to woefully inadequate 
numbers — or to unrealistic claims that are difficult to support. 

But well-reasoned determinations, based on sound, proven, and justifi- 
able calculations can put you in a much stronger position with the jury, 
judge, or arbitration panel. 

Which is precisely where Trugman Valuation Associates comes in. As 
widely-recognized leaders in business and financial valuations, we can 
provide professional economic damages assessments derived from a 
number of advanced models and methods. Our assessments take into 
account ail relevant factors, for either business or personal losses. 

We serve both plaintiffs who need determinations of economic 
damages, as well as defense teams who may be faced with inflated or 


Our staff of accredited professionals includes CPAs, and valuation 
and economic specialists with the credentials, experience, and 
professionalism your case demands. We'll gladly furnish full details, 
references, and qualifications. 


Tru 
ASS 


man Valuation 
Cratres t NC. 


The certified leader in business valuation expertise” 


1-800-330-VALU 


www.trugmanvaluation.com 


THE FLORIDA BAR JOURNAL/JUNE 2001 31 


Assessment For, 
Lost Business Value 


Legal Opinions, Liaisons with 
FLTA, Mobile Home and RV Park, 
Mortgages and Other Encum- 
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brances, Real Estate Certification 
Review Course, Real Estate Devel- 
opment, Real Property Forms, Real 
Property Litigation, Real Property 
Problems Study, Real Property Pro- 
fessionalism, Title Insurance and 
Liaisons, and Title Issues and Stan- 
dards. 

Available committees on the pro- 
bate and trust side are Estate and 
Trust Tax Planning; Guardianship 
Law and Powers of Attorney; Liai- 
son with Corporate Fiduciaries; Li- 
aison With Elder Law Section; Liai- 
son with Tax Section; Principal and 
Income Law; Probate and Trust Liti- 
gation; Probate and Trust Problems 
Study; Probate and Trust Profes- 
sionalism; Probate Forms; Probate 
Law; Probate Rules; Qualified Plans 
and Employee Benefits; Rule 
Against Perpetuities; Trust Law; 
and Wills, Trusts, and Estates Cer- 
tification Review Course. 

Various general standing commit- 
tees are also available for member- 
ship. Membership on a few of the 
committees is limited. 

The work of the RPPTL Section 
will be carried on this coming year 
under the chairmanship of J. 
Michael Swaine of Sebring. Contacts 
for the section may be found in the 
September Bar Journal under the 
title, “Florida Bar Groups,” or at our 
website, www.flabarrpptl.org. 
RoHAN KELLEY 
Secretary 


Tax Law 

The 2000-01 year has indeed 
been plentiful for the Tax Section. 
We opened and closed on high notes 
and look forward to continuing 
strong into the future. The follow- 
ing is a summary of the year in re- 
view. 

We began the year with a highly 
successful organizational meeting 
at the Amelia Island Plantation over 
the July 4 weekend. Thanks to Mike 
Jorgensen and Bruce Johnson for 
their work in chairing the meeting. 
Over 300 people, including lawyers 
and family members, gathered for 
several days of work and camara- 
derie as we developed the agenda for 
the year to follow. We also took some 
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time to socialize and to recognize 
Jerry Miller for his inspirational 
participation as the senior member 
of the executive council. We then 
continued throughout the year to 
implement that agenda, including 
our fall executive council meeting in 
Tampa, chaired by Hunter 
Brownlee, and our midyear directors 
meeting in Miami, both of which 
were primarily working sessions. As 
reported below, much was accom- 
plished. We ended the year with a 
hugely successful section annual 
meeting at the Biltmore Hotel in 
Coral Gables. Gary Cohen and 
Adam Goldberg did a fine job as co- 
chairs in coordinating the weekend’s 
events. As part of the annual meet- 
ing festivities, tax attorneys from 
around the state gathered at our 
annual dinner to pay tribute to this 
year’s selection of the Gerald T. Hart 
Outstanding Tax Attorney of the 
Year Award, Miami attorney Mar- 
tin J. Nash. The award is presented 
annually to an attorney who has 
made a major contribution to the 
advancement of the practice of tax 
law and who exemplifies the high- 
est standards of competence and 
integrity. Marty Nash was a well 
deserved choice as a long list of sec- 
tion leaders paid tribute to and oth- 
erwise showed their affection for 
Marty as the person who encour- 
aged them to become active in the 
section early in their careers. Past 
chairs Ben Schwartz, Don Tescher, 
Bob Panoff, and myself, along with 
Chair-elect Richard Josepher have 
all had the privilege of practicing 
with Marty during his illustrious 
career and can attest to the fact that 
Marty has always been a staunch 
supporter of the Tax Section. 

It is remarkable to note that our 
membership has exceeded 2000 tax 
lawyers and, as we continue to im- 
prove and implement programs in 
keeping with the times, special 
thanks are in order to the two im- 
mediate past chairs, Dave Bowers 
and J. Bob Humphries, both of 
whom I worked closely with, for 
their outstanding efforts during 
their respective tenures and for 
turning over the reigns of the sec- 
tion in such fine shape. 
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Our growth in recent years is not 
by coincidence or happenstance. 
Rather, it is due in large part to the 
section’s continued emphasis on ef- 
forts to welcome and involve new 
tax lawyers. Our new tax lawyer ini- 
tiative has not only been a great suc- 
cess, but it is a good model for other 
sections to follow. As a direct result 
of this initiative, we are pleased to 
report that groups of new tax law- 
yers meet monthly throughout the 
state and special events are planned 
at every Tax Section meeting. The 
result has been to increase atten- 
dance and involvement of our newer 
members beyond all expectations. 
More and more lawyers, particularly 
new lawyers, find themselves in al- 
ternative practice settings, outside 
of the confines of the traditional law 
firm. We believe the Bar serves to 
preserve the culture of our profes- 
sion to those who find themselves 
practicing in these untraditional 
environments. We are grateful to 
Peter Blatt and Hunter Brownlee for 
their leadership in this effort. 

The Educational Programs Divi- 
sion continued its tradition of excel- 
lence in providing exceptional CLE 
programs. Under the direction of 
Jim Davis and Mitch Horowitz, our 
Educational Programs Division 
ended last year with a program pre- 
sented as part of the President’s 
Showcase at the annual meeting of 
the Bar entitled It’s All About You. 
That seminar was very well received 
by the full house in attendance as 
Tax Section members with specific 
areas of expertise presented an ar- 
ray of topics designed to assist law- 
yers in organizing their own affairs. 
The Tax Section is pleased to have 
had the opportunity to be of service 
to the Bar. Throughout the year the 
Tax Section presented a number of 
quality programs, including an in- 
ternational tax program co-spon- 
sored with the Florida Institute of 
Certified Public Accountants which 
attracted over 250 people. Congratu- 
lations to Mike Rosenberg and John 
Tenenholtz for co-chairing this suc- 
cessful program. Our new tax law- 
yers spearheaded a program in Mi- 
ami and Tampa entitled Practical 
Tax Lawyers which Andrew Huber 


and Harry Teichman co-chaired. 
That program not only attracted 
new tax lawyers, but it drew dozens 
of LL.M. students from the Univer- 
sity of Miami and the University of 
Florida as well. As part of the 
section’s 23rd annual meeting, we 
presenteda cutting edge program on 
the use of family partnerships in 
estate planning at the Biltmore 
Hotel on April 27. That program was 
chaired by Fran Sheehy and Darryll 
Jones and, thanks to their hard 
work and foresight, included lead- 
ing authorities from around the 
country from private and govern- 
ment practice who addressed areas 
of particular importance in light of 
anticipated changes in our estate 
tax laws. We closed out our CLE pro- 
grams this year continuing our tra- 
dition of presenting an outstanding 
annual program on wealth and as- 
set protection chaired by Denis 
Kleinfeld. 

Our Section Administration Divi- 
sion, under the leadership of Ed 
Sawyer and Joe Schimmel, contin- 


ues to address the need to revise our 
structure in keeping with the times. 
We are streamlining our committees 
and reconstructing our communica- 
tions. We anticipate implementing 
a new website in the year ahead and 
have taken a leadership role in seek- 
ing to have the Bar put forth an ef- 
fort to host sites for all sections 
rather than continue the disparate 
results and duplication of expenses 
as each section tries to create its 
own presence on the Internet. Spe- 
cial thanks to Joe Schimmel for his 
extraordinary contribution in edit- 
ing the Tax Section Bulletin and in 
overseeing the production of our 
new and improved membership di- 
rectory. Special credit also goes to 
Mike O’Leary for doing an outstand- 
ing job in chairing our National Tax 
Moot Court Competition in St. Pe- 
tersburg. This competition has be- 
come a nationally recognized event 
which this year attracted 16 teams 
from around the country. This 
year’s winner was the team from 
the Syracuse University School of 
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The state of Florida is looking ahead to 
some very difficult financial challenges. 
The Tax Section remains dedicated to 


providing responsible assistance to 
help address these challenges. 


Law. Congratulations to all of the 
teams for their very fine presen- 
tations and to U.S. Tax Court 
Judges Peter Panuthos, Renato 
Beghe, and David Laro for taking 
time out from their busy schedules 
to judge the final rounds. We also 
had a successful year in attracting 
sponsors for our programs and ku- 
dos are again in order for our pe- 
rennial sponsor chair, Tim Henry. 
Finally, the Section Administra- 
tion Division was charged with 
monitoring developments concern- 
ing multidisciplinary practices and 
ancillary business practices. Don 
Tescher and Sam Ullman remain 
at the forefront of the discussion 
and are to be commended for their 
continued leadership on these im- 
portant issues. 

This has been an extremely ac- 
tive year for our State Tax Divi- 
sion, under the direction of Tim 
Leadbeater, Mark Holcomb, and 
Cass Vickers. Our state of the tax 
initiative, chaired by Mark 
Holcomb, is a truly significant ef- 
fort on behalf of the Tax Section 
and has been years in the devel- 
opment stage. Vicki Weber and 
Cass Vickers are also to be com- 
mended for their roles as vice 
chairs. As a result of this 
committee’s hard work, this year 
we presented to the Florida Legis- 
lature our First Annual State of 
the Tax Report, summarizing ar- 
eas of needed changes in order to 
promote fairness in the adminis- 
tration of the tax laws of the state 
of Florida and recommending spe- 
cific legislation in a number of ar- 
eas. The report is the product of 
hard work and involvement of 
many people, including Tax Sec- 


tion members and representatives 
of the Florida Department of Rev- 
enue. Included on the Tax Section 
State of the Tax Committee are a 
number of recognized experts in 
the area of state taxation, includ- 
ing the three immediate past gen- 
eral counsel to the Department of 
Revenue. 

The committee met repeatedly in 
person and by phone. Its members 
argued, deliberated, drafted, and 
redrafted. Meetings and numerous 
discussions were had with repre- 
sentatives of the Department of 
Revenue. Special thanks to Linda 
Lettera, general counsel to the De- 
partment of Revenue, and her top 
assistants for their active partici- 
pation in the process. Particular 
thanks to Tim Leadbeater for or- 
ganizing a highly successful liai- 
son meeting with representatives 
from the Department of Revenue, 
during which we were able to iron 
out most, if not all, of our differ- 
ences with the department regard- 
ing the recommendations con- 
tained in the State of the Tax 
Report. The result is what we be- 
lieve to be a great product, offer- 
ing important recommendations 
with respect to needed changes in- 
tended to obtain uniformity and 
fairness in the administration of 
state taxation. After much discus- 
sion and compromise, all of the rec- 
ommendations in the report have 
been endorsed by the Department 
of Revenue and areas of disagree- 
ment have been clearly noted. 

The state of Florida is looking 
ahead to some very difficult finan- 
cial challenges. The Tax Section re- 
mains dedicated to providing re- 
sponsible assistance to help address 
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these challenges and the State of the 
Tax Report is an important part of 
that commitment. As a result of this 
major undertaking, two bills have 
been introduced to implement the 
recommendations of the report. We 
are grateful to Senator Skip 
Campbell as well as the members 
of the Senate Finance and Tax Com- 
mittee for their support of SB 844. 
We are also grateful to Representa- 
tive Mark Weissman for his spon- 
sorship of HB 1171. 

The Federal Tax Division also had 
a busy year as it grappled with the 
newly reorganizing Internal Rev- 
enue Service. Thanks to Sue 
Carlson, Fran Sheehy, and David 
Pratt for their continued commit- 
ment. Under their leadership the 
members of the various committees 
within their division have produced 
a continued flow of timely and in- 
formative substantive articles 
which have been published monthly 
in the Bar Journal. Special thanks 
are in order for each of the many 
authors. 

The Federal Tax Division has be- 
gun a major effort to realign the sub- 
stantive federal tax committees to 
be more in line with today’s area of 
interest. The Federal Tax Division 
also continues to offer comments to 
the IRS on appropriate topics. Most 
recently, the Employee Benefits 
Committee of the Federal Tax Divi- 
sion, chaired by Steve Barber, pre- 
pared and presented comments on 
behalf of the section with respect to 
newly proposed regulations in the 
area of minimum distributions from 
retirement plans. The Federal Tax 
Division also oversees the Tax 
Section’s annual meeting with rep- 
resentatives from throughout the 
southeastern United States. This 
year’s meeting is particularly sig- 
nificant in light of the massive IRS 
reorganization which is presently 
underway. Special thanks to Ted 
Brill for his continued involvement 
as chair of that effort. 

As the section moves ahead un- 
der the stewardship of incoming 
Chair Lou Conti and Chair-elect 
Rick Josepher, we can look forward 
to continuing to improve upon the 
many initiatives which we have un- 
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dertaken and to expanding a num- 
ber of intersectional activities 
through which we can share our 
expertise as tax attorneys with oth- 
ers while at the same time benefit- 
ting from their expertise as well. 
Lou and Rick are both proven and 
capable leaders, and they will be 
taking the helm of a vibrant and ac- 
tive organization committed to serv- 
ing the needs of its members and the 
public at large. I would truly be re- 
miss if I didn’t thank our section 
administrator, Donna Byrd, for 
keeping me organized at all times 
and pointed in the right direction. 
She has been terrific to work with. 
Finally, I would like to thank all of 
the section officers, division direc- 
tors, assistant directors, committee 
chairs, and members who have 
given so generously of their time 
and resources to make the section 
the success that it is. It has been a 
privilege to serve as your chair. 
Marvin C. GUTTER 


Chair 


Trial Lawyers 
The Trial Lawyers Section of The 
Florida Bar, with over 6,000 mem- 
bers, is continuing in its mission to 
improve the trial advocacy skills of 


Florida lawyers. During the past 
year, this work has continued 
through expansion of the Trial Law- 
yers Section website, release of new 
publications, development of trial 
lawyers programs, and a proactive 
legislative agenda. 

¢ Website. The Trial Lawyers Sec- 
tion website can be accessed at 
www.flatls.org. The website contains 
information regarding membership, 
CLE and seminar listings, legisla- 
tive updates, recent newsletters, 
and copies of sanction orders. This 
website is user-friendly, attractive, 
and a valuable resource for Florida 
lawyers. 

e Publications. The Handbook on 
Discovery Practice, first published by 
the section in 1995, continues to be 
an important tool for trial lawyers. 
Edited by Mark Buell and his com- 
mittee, the handbook has been en- 
dorsed by the conferences of circuit 
and county court judges, and serves 
as a quick reference for lawyers and 
judges on many recurring discovery 
issues. The handbook has current 
law on frequently arising issues re- 
garding discovery abuse, protective 
orders, compulsory examinations, 
and Fabre issues. 

The Trial Lawyers Section pub- 
lishes its newsletter, The Advocate, 


four times yearly, which contains 
the chair’s column and articles of in- 
terest to the trial bar. Recent articles 
of interest described annuity settle- 
ments, civility in the courtroom, 
marketing, federal whistle-blower 
cases, and mediation strategies. 

The Guidelines for Professional 
Conduct, first issued in 1994, has 
been rewritten under the supervi- 
sion of Mike Tanner. The 2001 edi- 
tion is designed to give direction to 
lawyers and judges as they strive to 
increase the level of professionalism 
in trial practice in Florida. The cur- 
rent edition of the Guidelines ad- 
dresses topics such as communica- 
tion with adversaries, depositions, 
motion practice, trial conduct, and 
courtroom decorum. 

e Programs. In honor of the late 
Professor Gerald Bennett, trial law- 
yers in Florida and London have 
established reciprocal scholarships. 
British barristers travel to 
Gainesville, Florida, to the Ad- 
vanced Trial Advocacy Program to 
study trial skills as practiced in the 
United States. Florida trial lawyers 
travel to Oxford, England, to study 
trial advocacy as practiced in the 
British legal system. This past year, 
Tom Bishop was the first American 
recipient of the Bennett Scholarship 
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The Trial Lawyers Section leadership along 
with Bar President Herman Russomanno 
and other Florida Bar leaders is working 
to oppose this effort to undermine the 
Florida legal system. 


and in August attended the one- 
week Advanced Advocacy Course at 
Keble College at Oxford. Tom wrote 
about his experiences in The Advocate. 

Another successful program is the 
annual Chester Bedell Memorial 
Mock Trial Competition conducted 
by the Trial Lawyers Section. Teams 
from Florida law schools compete in 
demonstrating their trial skills be- 
fore panels of Florida judges and 
lawyers. Executive council members 
Terry Vento and Tom Masterson or- 
ganize and conduct this worthwhile 
program which strengthens the 
section’s relationship with Florida 
law schools and aspiring trial law- 
yers. 

¢ CLE. One of the missions of this 
section is to continue the education 
of Florida lawyers in litigation and 
trial skills. Under the supervision 
of executive council member Kelly 
Hamer, the section will present 10 
seminars throughout the state, in- 
cluding courses in basic and ad- 
vanced trial advocacy, damages, and 
civil trial certification review. These 
programs are widely regarded as 
some of the best CLE programs of- 
fered to lawyers nationally. Al- 
though open to all lawyers, members 
of the section receive a discount in 
tuition. 

e Legislative Activity. The Trial 
Lawyers Section remains active in 
shaping Florida law as it relates to 
the legal practice and the judiciary. 
In the wake of the controversy fol- 
lowing the presidential election, 
Florida legislators are considering 
bills which would change the selec- 
tion and retention of Florida judges 
and the governance of Florida law- 
yers. The section leadership, along 
with Bar President Herman 


Russomanno and other Florida Bar 
leaders, is working to oppose this ef- 
fort to undermine the Florida legal 
system. 

e London. In the first week of 
June, section members and their 
families will be traveling to London 
to visit with barrister friends and 
tour legal London. Activities 
planned include a visit to the Old 
Bailey to observe a trial and trips 
to the Inns of Court and barrister 
chambers. At this writing, 30 trav- 
elers are anticipating this opportu- 
nity to visit one of the world’s great- 
est cities to renew friendships with 
barristers who have previously 
studied and taught at the Advanced 
Trial Advocacy Program. 

¢ Conclusion. It has been an 
honor to serve as chair of the Trial 
Lawyers Section of The Florida 
Bar. These are challenging times 
for trial lawyers and it has been a 
privilege to lead this organization. 
My sincerest thanks go to every 
member of the executive council 
for their assistance, friendship, 
and support. Connie Stewart con- 
tinues to work tirelessly on behalf 
of this section and to make each 
chair’s job appear effortless. In 
June, my friend Tom Scarritt will 
take over as chair, and I know he 
will continue to expand upon the 
successes of this vigorous and 
worthwhile organization. 

Rosert F. SPOHRER 
Chair 


Workers’ Compensation 

This has been a troublesome and 
very busy year for the Workers’ 
Compensation Section. At the begin- 
ning of the Bar year, the section had 
already prepared for the Florida 
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Legislature to analyze and possibly 
overhaul the Florida workers’ com- 
pensation law. We knew that the leg- 
islature would focus on mandatory 
managed care, exemptions in the 
construction industry, and, most 
importantly, attorneys’ fees and the 
transfer of our judges of compensa- 
tion claims to a new department. 
Since the Department of Labor has 
been abolished, a great deal of leg- 
islative analysis has focused on 
where our judges of compensation 
claims will be placed. 

There are two proposed bills that 
are drawing attention: One bill, 
emanating from the Senate Bank- 
ing and Insurance Committee, 
puts the judges into the Depart- 
ment of Administrative Hearings 
as a separate entity; the other, 
emanating from the House Insur- 
ance Committee, places the judges 
into the Department of Manage- 
ment Services. Significantly, both 
bills allow our judges to maintain 
their staffs and remain within the 
geographic districts in which they 
serve, allowing injured workers, 
employers, and insurance carriers 
“a day in court” in the district in 
which the accident occurred. While 
both bills appear to maintain the 
independence and integrity of our 
judiciary, the section continues to 
be committed to the ability of our 
judges to objectively and indepen- 
dently adjudicate workers’ com- 
pensation cases, and has lobbied 
to support the independence and 
integrity of our judges. 

The section is more troubled by 
recent efforts to compromise the at- 
torneys’ fees portion of the Florida 
workers’ compensation law. Cur- 
rently, attorneys who represent in- 
jured workers are paid fees based 
on either a sliding scale percentage 
of benefits obtained or a number of 
other factors, one of which is the 
time taken to successfully prosecute 
a workers’ compensation claim. The 
section is most concerned about pro- 
posed legislation that would com- 
promise the current statutory guide- 
lines and either eliminate the 
hourly fee or cap the amount of fees 
that may be awarded. There are 
voices in the legislature that oppose 
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the current statutory prescription 
for fees, and the section has contin- 
ued to oppose any legislation that 
would decrease the current fee 
guidelines. Other proposed legisla- 
tive concerns include the elimina- 
tion of mandatory managed care, the 
elimination of construction industry 
exemptions to workers’ compensa- 
tion coverage, settlement offset pro- 
visions for child support arrearages, 
and a more streamlined claims pro- 
cedure. The section will continue to 
be vigilant and active in Tallahas- 
see during the current legislative 
session. 

The section has been equally vig- 
orous in its continuing legal educa- 
tion programs. Our CLE chair, 
Nancy Cavey, has continued to de- 
velop new and imaginative CLE pro- 
grams. Most recently, the section has 
continued its series of seminars on 
professionalism, which began two 
years ago on a statewide basis. Cur- 
rently, the section is in the midst of 
completing a new statewide series 
of professionalism programs, which 
deals with such topics as how to pre- 
pare clients for trial and deposition 
and how to advise clients during the 
course of a workers’ compensation 
case. Upcoming programs include 
seminars on legislation and how to 
develop and defend a permanent 
total disability case. 

Perhaps our greatest strides have 
been in the area of technology, 
thanks to our technology chair, Mar- 
tin Leibowitz. Our section website 
is now the most informative source 
for workers’ compensation informa- 
tion in general and legislative ac- 
tivity in particular. The section 
website contains all of the tran- 
scripts of each meeting of the 
Governor’s Workers’ Compensation 
Task Force, the final task force re- 
port, and any pending legislation. 
The website also provides access to 
section news and upcoming CLE 
seminars. Currently, Mr. Leibowitz 
is developing an order page of the 
website that will allow users to lo- 
cate orders of our judges of compen- 
sation claims which deal with 
unique issues of law and cases of 
first impression. Hopefully, the or- 
der page will serve as an invaluable 


research tool for the workers’ com- 
pensation bar. 

As chair of the section, I am both 
troubled and challenged by the pro- 
posed legislation that is now being 
discussed in Tallahassee and re- 
main committed to making the 
section’s agenda known to our leg- 
islators. But the developments in 
our CLE and Technology commit- 
tees, among others, are quite grati- 


fying. In addition, the concerns in 
Tallahassee have unified our section 
as never before, and our executive 
council contains some of the strongest 
and most effective practitioners in our 
specialty. Still, this report will remain 
incomplete until we know whether 
our workers’ compensation law will 
be overhauled by the legislature. 
STEVEN KRONENBERG 

Chair 
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Annual Reports 


Committees 
The Florida Bar 


Admiralty Law 

The Admiralty Law Committee of The Florida Bar this 
year took a somewhat different tack. This year, the com- 
mittee has organized and, by the end of the committee 
year, will have put on four half-day seminars. These semi- 
nars are from four to five hours long and afford each com- 
mittee member a substantial amount of CLE credits. 

The first seminar was held on September 15, 2000, in 
the Tampa Airport Marriott. Marc Buhler and Barbara 
Locke of Holland & Knight spoke on vessel sales and 
documentation and foreclosure of liens on vessels. A 
banker from a bank which finances vessel sales also spoke 
on the panel. The panel also addressed taxation issues, 
liens, and documentation of vessels as well as foreclo- 
sures of liens. 

On January 19, 2001, we held our second seminar. The 
theme of this seminar was Cargo Law. Allen Kelley, of 
Fowler White in Miami, presented a paper on the ocean 
carriers’ perspective. Michael Black, also of Miami, pre- 
sented a paper from the shippers’ point of view. Hy 
Hillenbrand of Deorchis, Corsa & Hillenbrand in Miami 
presented a paper on the inland carriers’ perspective. 

Jim Perry, also of Miami, presented the committee with 
a three-inch-thick tome as a case law update. The sub- 
ject covered not only cargo issues but other maritime is- 
sues which have evolved during the last year. 

Our third meeting was held on March 28, 2001, in the 
Tampa Airport Marriott. In that meeting, Trish Olney of 
Port Canaveral and Ted Guy of Stuart gave a two-hour 
presentation on the Law of Salvage. 

James Gassenheimer of Miami presented a paper of 
seaman personal injury issues, including maintenance 
and cure, punitive damages, and forum non conveniens. 
Mr. Gassenheimer presented the defendant’s point of 
view. Jake Munch of Tampa presented a paper prepared 
by Mike McHale of Tampa on the seamen personal in- 
jury issues from the plaintiffs point of view. 

The final hour of that seminar was devoted to Negli- 
gent Security Issues. Kenneth Gale Hawks of Miami 
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presented that paper. 

Our final meeting will be in June 2001 at the Orlando 
Marriott World Center. At that meeting, Capt. Allen Ri- 
chard of Tallahassee will present an overview of Florida 
Statutes which affect admiralty and maritime issues. 
Theresa Bennett of Ft. Lauderdale will also present a 
paper on Administrative Jones Act waivers and bond re- 
quirements and waivers for the sale of vessels. 

In summary, this is the first year that the Admiralty 
Law Committee has organized this many seminars. This 
committee is an important forum and the only commit- 
tee for both plaintiff's and defense admiralty lawyers who 
practice in Florida. We look forward to active participa- 
tion by all members of the admiralty bar in Florida. 
JOHN H. “Jack” 
Chair 


Admiralty and Maritime Law Certification 

The year 2001 marks the fifth year since the estab- 
lishment by The Florida Bar of certification in admiralty 
and maritime law. Historically, admiralty law, along with 
patent law, existed as a recognized specialty within the 
practice of law. Prior to 1966, the federal courts drew a 
distinction between civil and admiralty procedure, and 
practice before the “admiralty side” of the federal courts 
required special admission, with members who had been 
so admitted called “proctors in admiralty.” Although civil 
actions and suits in admiralty have been unified in the 
federal courts since 1966, the peculiarities of the mari- 
time law and the unique procedures that exist as part of 
the federal court’s continuing admiralty jurisdiction (in- 
cluding the personification and physical arrest of ves- 
sels) have long supported a specialized bar focused on 
this field in geographic areas that enjoyed significant 
maritime commerce. 

Florida is the first state to give formal recognition to 
modern attorneys specializing in this field through its 
program of certification in admiralty and maritime law. 
At present, 56 attorneys have received certification in 
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this field. The examination, admin- 
istered annually in March, is com- 
posed of two sessions, the first con- 
sisting of 100 mandatory questions 
and the second presenting six dif- 
ferent fact patterns involving vari- 
ous subspecialties within the field. 
Of the six fact patterns in the sec- 
ond session, two are mandatory, 
while the examinee must select and 
answer two of the remaining four. 
The exam is designed to test the 
applicant’s knowledge of admiralty 
procedure and the maritime law as 
it relates to both traditional mari- 
time commerce and the substantial 
field of recreational boating in the 
state of Florida. Four ap- 
plicants were approved 
to sit for the 2001 exami- 
nation. 

During the past year, 
the certification commit- 
tee conducted an exten- 
sive review and revision 
of the examination to 
assure that ongoing de- 
velopments in the mari- 
time law are incorpo- 
rated and tested. The 
certification committee 
also finalized the recer- 
tification application 
and fine-tuned the pro- 
cedures for recertifica- 
tion, which will take 
place for the first time in 
2001. Because this sub- 
stantive field of law is 
governed by the general 
maritime law of the 
United States, many 
seminar opportunities of 
benefit to Florida attor- 
neys are offered in other 
jurisdictions and even in 
foreign countries. Conse- 
quently, the certification 
committee has been repeatedly 
called on to review and consider for 
legal education credit approval 
seminars and their materials pre- 
sented outside of Florida. Where 
appropriate, credit is given both for 
initial certification and for recerti- 
fication. The committee has been 
very ably assisted in all of these en- 
deavors by the Bar’s staff liaison, 
Michele Lamar-Acuff. 


As this specialty enters its sixth 
year, the number of certified attor- 
neys continues to grow, with consid- 
erable interest expressed by younger 
attorneys who are just reaching the 
stage in their careers to be eligible 
for certification. Those who wish to 
sit for the admiralty and maritime 
law certification exam are encour- 
aged to contact The Florida Bar to 
obtain an application and further 
information. The filing period for 
this field of certification is July 1 
through August 31. 

Patricia K. OLNEY 
Chair 


Advertising 

The Committee on Advertising is 
responsible for advising members of 
The Florida Bar on permissible ad- 
vertising and marketing practices. 
The committee, which meets 
monthly, reviews opinions issued by 
staff counsel, offers guidance to staff 
in evaluating lawyer advertise- 
ments, makes recommendations re- 
garding rule changes, and provides 


guidance to Florida Bar members 
concerning both the substantive and 
procedural requirements of the ad- 
vertising rules. 

The committee advises Bar mem- 
bers of the substance of the adver- 
tising rules through a variety of dif- 
ferent methods. An in-depth analysis 
of the filing requirements, substan- 
tive regulations, and committee in- 
terpretations is provided upon re- 
quest by the committee’s Handbook 
on Lawyer Advertising and Solicita- 
tion (6th Ed., March 2000). The 
handbook is designed to provide both 
a quick and easy reference to filing 
and substantive guidelines through 
various checklists 
and examples, as 
well as more in- 
depth discussions of 
particular types of 
advertising regula- 
tions and recurring 
situations. The 
handbook is re- 
viewed and up- 
dated by Bar staff 
with the input of 
the committee to 
provide an excellent 
up-to-date guide to 
Florida’s lawyer ad- 
vertising regula- 
tions. The 2000 
handbook, includ- 
ing advice and ex- 
planations of the 
Supreme Court’s 
Amendment to the 
Rules Regulating 
The Florida Bar, 
762 So. 2d 392 (Fla. 
1999), is available 
on the Bar’s website 
for the convenience 
of members at 
www.flabar.org/ 
newflabar/lawpractice/AdReg. Com- 
mittee staff have also spent many 
hours during the past year assisting 
members in understanding the 
amended advertising rules and com- 
plying with those rules. 

The committee, through its staff, 
has continued this year to periodi- 
cally publish a column in The 
Florida Bar News. The column 
summarizes highlights of the 
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The Advertising Committee takes an active 
role in ensuring that lawyer advertising in 
Florida is filed with the Bar and properly 
reviewed. The committee aggressively 
investigates and pursues lawyers who do not 
file their ads for review. 


committee’s decisions at its monthly 
meetings and also provides timely 
discussions of particularly trouble- 
some issues, such as committee in- 
terpretation of particular language 
in advertisements or handling of 
particular types of advertisements. 
The committee’s goal is to provide 
Bar members with as much informa- 
tion as possible to assist them in 
compliance with the Rules of Profes- 
sional Conduct. 

To further educate Bar members 
regarding the advertising rules, the 
committee is continuing to publish 
formal written opinions of the Com- 
mittee on Advertising. Formal Opin- 
ions A-99-1 and A-00-1 have been 
approved by the Board of Governors. 
Opinion A-00-1, approved by the 
board in December 2000, concludes 
that lawyers cannot solicit clients 
through Internet chat rooms, which 
are defined as real time communi- 
cations between computer users. 
These opinions are readily available 
to Bar members on the Bar’s website 
as a record of committee decisions 
interpreting the advertising rules on 
a number of recurring issues. 

By far the most time consuming 
task of the committee this year, as 
in past years, has been reviewing 
advertisements filed by members of 
The Florida Bar to determine 
whether they comply with the ad- 
vertising rules. The committee re- 
views decisions of its staff regard- 
ing lawyer advertisements if the 
staffs interpretation of a particular 
rule or advertisement is appealed by 
an advertising attorney. Advertisers 
can appeal decisions of the commit- 
tee to the Board of Governors if they 
wish to do so. The committee also 
provides guidance to its staff and 


advertisers, pursuant to requests for 
guidance, in order to foster compli- 
ance with the rules and permit ad- 
vertisers to accomplish their legiti- 
mate advertising goals. The 
committee works hard to apply the 
advertising rules fairly to all types 
of advertisements and to balance the 
rights of advertisers with the needs 
and concerns of the public. 

As in previous years, the commit- 
tee has taken an active role in en- 
suring that lawyer advertising in 
Florida is filed with The Florida Bar 
and properly reviewed. The commit- 
tee is committed to aggressively in- 
vestigating and pursuing lawyers 
who do not file their ads for review 
and those few filers who disregard 
The Florida Bar rules. An ongoing 
compliance program, headed by 
staff of the committee, reviews Yel- 
low Pages advertisements through- 
out the state to determine whether 
nonexempt advertisements have 
been filed and reviewed. Lawyers 
who have not filed their advertise- 
ments are sent a letter asking them 
to file their ads and to pay a $250 
late filing fee approved by the 
Florida Supreme Court in 1999. 

The committee is made up of non- 
lawyers as well as lawyers. We be- 
lieve that this has contributed sub- 
stantially to our work and our broad 
perspective on advertising and mar- 
keting. I would like to thank each of 
our committee members: Adrienne 
Katz, Shane Munoz, Kimberly 
Sands, Peter Somera, Jeffrey Pope 
Watson, and my vice chair, Michael 
Seminario, for their tremendous 
contribution and dedication. 

Finally, the committee thanks our 
board liaison, lan Comisky, who has 
been an extremely active participant 
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in our work this year, and our 
hardworking staff headed by Ethics 
Counsel Elizabeth Tarbert. Without 
the participation and hard work of 
these individuals, the business of 
this committee could not be accom- 
plished. 

KAREN MATHENY 

Chair 


Appellate Court 
Rules of Procedure 

Even though the past year was 
after the four-year cycle, it was the 
beginning of our new two-year cycle, 
so the year involved the Supreme 
Court’s adoption of new appellate 
rules, effective January 1, 2001, and 
the committee’s passage of new pro- 
posed rules. 

In August 2000, the Florida Su- 
preme Court heard oral arguments 
on the committee’s proposed rules. 
Among those adopted: A major 
change was the repeal of 
9.130(a)(3)(c)(iv), doing away with 
review of nonfinal orders determin- 
ing liability. Review of orders when 
there is a change of venue have been 
changed by the new rule 9.040(b)(2). 
Rule 9.200 has been changed to ex- 
clude notices of hearing or of taking 
depositions and to add progress dock- 
ets in the record on appeal. The stan- 
dard of review is required in each 
argument of the initial appellant’s 
brief as set forth in 9.210. The ap- 
pendix on Supreme Court jurisdic- 
tional briefs is now limited to a copy 
of the district court decision sought 
to be reviewed. Criminal rule 9.140 
underwent several changes includ- 
ing the addition of the defendant’s 
right to appeal a final order with- 
holding adjudication of a finding of 
guilt and orders denying relief un- 
der Fla. R. Crim. P. 3.800(a) or 3.850. 
The post-conviction rules were split 
from 9.140 and put into the newly 
created 9.141. Rule 9.190 added sub- 
section (e) regarding stays pending 
review in administrative cases. 
There is a 15-page limit on the argu- 
ment portion replying to the answer 
portion in reply briefs in which cross 
appeals are taken in 9.210(a)(5). The 
mailbox rule and its certificate re- 
quirements for inmate filings are 
now codified in 9.420(a)(2). 
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The Supreme Court rejected a pro- 
posed rule codifying procedure in 
Anders cases, but it suggested the 
committee study this issue further 
and seek input from all district 
courts of appeal and any other in- 
terested persons. I have complied 
with this request, and this input will 
be submitted to the committee. 

A complete version of the adopted 
rule changes were published by the 
Florida Supreme Court on October 
12, 2000. See In re Amendments to 
Florida Rules of Appellate Proce- 
dure, 25 Fla. L. Weekly S835 (Fla. 
Oct. 12, 2000). 

The committee has proposed sev- 
eral new rules that will be submit- 
ted to the Board of Governors by Oc- 
tober 1, 2001, and the Florida 
Supreme Court by February 1, 2002. 
To date, these new proposals include: 
Rule 9.120(f) adds the requirement 
of an appendix that must include a 
copy of the district court’s decision 
to merit briefs filed in the Supreme 
Court; former 9.140(b)(5) is renum- 
bered and amended in 9.140(d) in 
response to State v. White, 742 So. 
2d 374 (Fla. 2d DCA 1999), to pro- 
vide for requirements trial defense 
counsel must satisfy before with- 
drawing from an appeal filed by the 
state; the rules on amicus curiae 
briefs have been modified in 9.370 
to include identification require- 
ments on the cover and time limits 
for filing; rule 9.800 has been 
amended to include the ALWD Cita- 
tion Manual as an alternative to the 
Bluebook for citations that do not 
appear in 9.800; and an addition to 
9.330 allows a party to ask for a writ- 
ten opinion when the appellate court 
issues a per curiam affirmance with- 
out opinion. 

The committee has several issues 
under consideration, including sev- 
eral submitted by the Florida Su- 
preme Court: Jackson v. Dept. of 
Corrections, Case No. SC92827 (Fla. 
May 4, 2000), requests procedures be 
added to 9.430 to allow for the col- 
lection of court costs and fees from a 
prisoner’s trust account; State v. 
Gaines, Case No. SC95378 (Fla. Nov. 
2, 2000), contains a request to con- 
sider a rule allowing a state appeal 
from the granting of a motion to sup- 


press during trial; procedures for 
interlocutory review of discovery or- 
ders in postconviction proceedings in 
death penalty cases is under consid- 
eration (See Trepal v. State, 754 So. 
2d 702 (Fla. 2000); and United Ser- 
vices Automobile Assoc. v. Phillips, 
Case No. SC96796 and SC00-61 (Fla. 
Sept. 21, 2000), clarifies require- 
ments for a motion for attorneys’ fees 
in 9.400. 

Thanks to the members of this 
committee who generously volunteer 
their time and expertise, the Appel- 
late Rules of Procedure are kept up 
to date with changing laws and 
changing times. Special thanks to all 
who gave more of their time in order 
to serve on the subcommittees where 
a great deal of the work is done— 
chairs Raoul Cantero, John 
Crabtree, Allyn Giambalvo, Nancy 
Gregoire, Stephen Krosschell, and 
Karol Williams. Pam Arthur, our 
Florida Bar liaison, was invaluable 
in making our committee meetings 
run smoothly. Susan Fox, the imme- 
diate past chair, was most helpful in 
transferring the chair responsibili- 
ties and in keeping the Appellate 
Practice Section up to date on our 
committee’s activities. Also, my 
thanks to the committee’s vice 
chairs, Raoul Cantero and Lucinda 
Hofmann. 

DeporaH K. BRUECKHEIMER 
Chair 


Appellate Practice 
Certification 

The Appellate Practice Certifica- 
tion Committee continues to over- 
see this vibrant area of certification 
with a steady reservoir of qualified 
applicants who specialize in appel- 
late practice. In 2000, 95 applica- 
tions were mailed, 25 applications 
were submitted and 21 were ap- 
proved to sit for the examination, 
and 19 took the examination admin- 
istered in March 2000. For the year 
2001, 74 applications were mailed, 
26 applications were submitted, and 
25 were approved to sit for the ex- 
amination given in March 2001. In 
past years, The Florida Bar ap- 
proved the grading of the examina- 
tions by a Florida law school profes- 
sor. For the 2001 examination, the 
committee elected to take on the re- 
sponsibility of grading the essay 
questions of the exam and invited a 
professional administrator to edu- 
cate the committee members on the 
optimum means for grading the ex- 
ams and establishing criteria for 
passing and failing grades. 

Recertification of existing mem- 
bers has also been remarkably suc- 
cessful. In 2000, 29 Florida Bar 
members were eligible for recertifi- 
cation, and 26 applied and were ap- 
proved for recertification. The re- 
certification process for 2001 is in 
process with 16 eligible members 


Of course, | realize we live in an imperfect world. In fact, 
that pretty much explains how most of you have managed to keep your jobs. 
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who may apply. 

Board certification in appellate 
practice is unique in that it covers 
civil and criminal law and applies 
to appeals in the probate, adminis- 
trative areas, and in state and fed- 
eral courts. Thus, applicants have 
to show proficiency in diverse areas 
of appellate practice to become 
board certified. Notwithstanding 
this, there are 116 attorneys who are 
board certified in appellate practice. 

The committee membership this 
year is as follows: Kimberly A. 
Ashby, chair; Jane Kreusler-Walsh, 
vice chair; Honorable James R. 
Jorgenson; Anthony C. Musto; Paul 
L. Nettleton; Lauri Waldman Ross; 
Steven E. Stark; Debra Sutton; and 
E. Jon Whitney. 

KIMBERLY A. ASHBY 
Chair 


Aviation Law 

During the Bar year 2000-01, the 
Aviation Law Committee continued 
to navigate on a steady course. The 
meetings were well attended, as edu- 
cational programs are typically of- 
fered, providing the membership 
with the opportunity to receive valu- 
able CLE credit while keeping 
abreast of recent developments in 
this specialized, exciting segment of 
the law. Within the membership 
ranks there exists an interesting and 
broad diversity with respect to the 
multiple specialties which are prac- 
ticed within aviation law. These in- 
clude, for example: tort litigation 
(product liability and negligence ac- 
tions) arising from air crashes in the 
commercial, general aviation, and 
military sectors; labor and employ- 
ment law; land use; airports; Federal 
Aviation Administration/National 
Transportation Safety Board admin- 
istrative law issues; space law; in- 
ternational treaties; licensing and 
aeromedical issues involving pilots 
and mechanics; commercial transac- 
tions involving the buying, selling, 
and leasing of aircraft; as well as 
myriad issues relating to the owner- 
ship, operation, maintenance, and 
use of aircraft. Many of the members 
are active pilots whose vocation is 
also their avocation. 

Thanks to committee member Jef- 


frey Freeman, the committee 
website can be found at http:// 
www.aviationbar.com. The website 
contains valuable information as 
well as links to members’ e-mail 
addresses along with a section on 
aviation law, board certification in- 
formation, meeting information, 
and links to other Internet aviation 
legal resources. 

In November 2001, the Aviation 
Law Committee, in conjunction with 
the National Transportation Safety 
Board Bar, will once again offer an 
exciting seminar and program in 
Pensacola. Details concerning this 
function will be publicized well in 
advance so that individuals inter- 
ested in attending may plan accord- 
ingly. Thanks are certainly in order 
to those members who gave of their 
valuable time to present very inter- 
esting programs this past year. Carl 
H. Hoffman, Jr., of Miami presented 
an excellent and practical program 
relative to the use of computers in 
managing complex litigation cases. 
Robert F. Spohrer of Jacksonville 
presented an insightful program on 
the plaintiffs perspective in han- 
dling aviation product liability cases 
and also discussed the government 
contractor defense, while I had the 
pleasure of discussing the defense 
perspective of representing the 
manufacturer in aviation product 
cases. There continues to be inter- 
est in publishing an Aviation Law 
CLE manual. Several members 
have expressed a strong desire in 
that regard. This ambitious project 
will, no doubt, continue to be a topic 
for the committee leadership this 
coming year. 

The Aviation Law Committee con- 
tinues to encourage its members 
who qualify to apply and sit for the 
aviation law board certification ex- 
amination in order to become board 
certified. This achievement enables 
the practitioner to be recognized as 
a specialist in aviation law and cer- 
tainly provides a great deal of pro- 
fessional satisfaction. 

My personal thanks to Vice Chair 
Robert L. Feldman for his hard 
work, assistance, and valuable in- 
put; to Bar liaison Connie Stewart 
for her assistance and dedication; 
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and to James B. Denman, who 
served as committee chair last year 
and did an excellent job. It has been 
my pleasure and privilege to serve 
on this committee since about 1981 
and serve as chair/co-chair on three 
occasions. While we certainly wel- 
come and encourage new and active 
members, it still remains a real 
pleasure to visit with the “old core” 
members at the meetings—you 
know who you are! 

MIcHAEL SIBONI 

Chair 


Aviation Law Certification 

The Aviation Law Certification 
Committee is composed of Vice 
Chair Robert L. Feldman; Edward 
M. Booth, Jr.; Mary P. Burnett; John 
F. Eversole III; Donald M. 
Maciejewski; Michael C. Siboni; J. 
Thompson Thornton; and Bill 
Wagner. Most of our members are 
pilots. 

This past year the committee has 
worked extremely hard in the prepa- 
ration of new test questions and in 
formulating a plan to attract quali- 
fied aviation lawyers to become 
board certified. The committee pre- 
pared frequently asked questions 
and answers, sources of aviation 
law, legal-aviation organizations, 
and aviation law resources for use 
on the certification website. The 
committee is dedicated to promoting 
interest in aviation law certification. 
The membership approved the re- 
certification application for distribu- 
tion to those members who were first 
certified in 1996. 

Three applicants qualified for and 
were approved to sit for the exam. 
Two applicants took and passed the 
examination. The committee held 
its grading session on Marco Island. 

Thanks to Michelle Lucas, the 
committee’s certification specialist, 
for her invaluable help throughout 
the year. 

Barpara A. Curtis 
Chair 


Board of Legal 
Specialization and 
Education 

The Board of Legal Specialization 
and Education has experienced an- 
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other active year supporting the 
work of its certification committees 
and encouraging integrity and pro- 
fessionalism within the legal com- 
munity through the promotion of the 
certification program. The duties of 
the board may be found in Ch. 6 of 
the Rules Regulating The Florida 
Bar. 

Foremost among the board’s re- 
sponsibilities is the certification pro- 
gram. Referred to by Justice Anstead 
as one of the “jewels in the crown of 
the Florida justice system,” board 
certification enables the public to 
easily recognize a qualified legal spe- 
cialist and encourages Florida’s at- 
torneys to strive for excellence. Re- 
cent developments in the cer- 
tification program have included the 
implementation of two new areas of 
specialization: antitrust and trade 
regulation, and labor and employ- 
ment law. The latter produced an 
applicant pool of 166 lawyers. This 
year also marks the first time exam- 
inees have had the opportunity to 
take their tests via laptop computer. 
Software was secured to allow 
completion of the certification exam 
from the applicant’s own laptop com- 
puter at the testing facility. We an- 
ticipate continuing to offer this op- 
tion and are pleased to be the first 
state specialization program to make 
this significant advancement in our 
testing methodology. 

The integrity of the certification 
program and its value to the pub- 
lic and the profession not only de- 
pends upon the relevancy of the 
standards to the practice areas, 
but also upon the quality of the 
participants. The public must have 
assurance that board certified law- 
yers not only have competence and 
expertise in their field of practice, 
but that they also have high moral 
and ethical standards. While work- 
ing to motivate the participation 
of qualified specialists for the ben- 
efit of legal consumers, the board 
has devoted energy to expanding 
the significance of certification for 
the optimum benefit of legal con- 
sumers. Character, ethics, and 
reputation for professionalism are 
values at the core of certification. 
As President Russomanno has as- 


serted, “Civility is not a sign of 
weakness; it is a badge of honor.” 
Such must be imparted to both the 
public and members of the Bar if 
certification is to become a preemi- 
nent goal among Florida’s attorneys. 
With the active support of President 
Russomanno and President-elect 
Russell, such is now well within 
reach. Recent promotional efforts by 
the BLSE have included coordina- 
tion with both the Speakers Bureau 
and the Young Lawyers Division of 
the Bar to encourage participation 
in the certification program among 
all members of the legal community. 
An advertising campaign is under 
development to aid in relating the 
importance of board certification to 
the public. 

Another duty of the BLSE is to 
ensure compliance with the CLE 
requirement and maintain stan- 
dards and policies to promote the 
continued enhancement of profi- 
ciency and knowledge. An amend- 
ment to expand the five-hour eth- 
ics, professionalism, and substance 
abuse component of the 30-hour re- 
quirement by adding “mental illness 
awareness” was recently approved 
by the Supreme Court. Plans to in- 
corporate this new area into the con- 
tinuing legal education curriculum 
are now underway. 

The final program over which the 
board has jurisdiction is new mem- 
ber compliance with the Basic Skills 
Course Requirement. Recent 
changes in the program have en- 
hanced the value of this course for 
new admittees. It now includes a 
session specifically on professional- 
ism and offers members electives in 
basic level substantive programs. 
The BLSE will continue to work 
with the Young Lawyers Division to 
make this program worthwhile to all 
new members of the Bar. 

Overall, the work of the 16 mem- 
bers of the BLSE is critical to the 
professional development of all Bar 
members and directly benefits the 
public. We strive constantly to in- 
form and educate the members of 
the Board of Governors who have ju- 
risdiction over our decisions. Our 
comfort is in knowing the quality 
and competence of the 172 certifi- 


cation committee members and staff 
who perform the exhausting work of 
processing and examining appli- 
cants for certification. Appreciation 
is extended to those individuals 
who, individually and collectively, 
have given so many hours and 
worked so diligently to ensure the 
integrity of the certification plan is 
maintained. Enhancing the image of 
the legal profession and encourag- 
ing professionalism among lawyers 
are popular platforms among the 
leaders of The Florida Bar. It is the 
BLSE’s belief that the certification 
program is a vital contribution to 
the Bar’s efforts to reach those goals. 
ELIZABETH K. Russo 
Chair 


Business Litigation 
Certification 

During the course of the year, the 
committee struggled with the fact 
that out of nine applicants last year, 
six took the exam and the results 
were disappointing. Against this 
backdrop, the committee addressed 
issues related to increasing the 
number of applicants and preserv- 
ing certified membership rolls by 
waiving recertification require- 
ments in certain instances. The com- 
mittee spent considerable efforts 
studying and proposing amend- 
ments to the rules pertaining to re- 
certification and simplifying the 
application for recertification. In 
addition, the committee focused on 
the quality of the examination ques- 
tions in an effort to make the exami- 
nation as fair and reliable an indi- 
cator of a business litigator’s skill 
and experience as possible. The com- 
mittee introduced a new elective 
topic into the 2001 examination: 
business torts. 
With respect to the 2001 exami- 
nation, 80 applications were mailed 
and 21 applications were submitted. 
Fifteen applications were approved 
by the committee. At the time that 
this report is submitted, the 2001 
test has yet to be administered. In 
2000, 117 applications were mailed. 
Eleven applications were submitted 
and nine were approved. Six persons 
sat for the 2000 examination; four 
passed. 
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The City, County and Local Government Law 
Certification Committee finalized its first 
recertification application format and 
proposed the reduction of peer review 
references for recertification. 


Recertification is approaching for 
the first group of individuals certi- 
fied in 1996. There are a total of 50 
individuals eligible to apply for re- 
certification. 

The committee adopted a resolu- 
tion to the BLSE concerning a re- 
view course. The committee believes 
that a review course would be ex- 
tremely helpful in preparing candi- 
dates for the examination. The con- 
sensus of the committee is that the 
certification review course and ac- 
companying course materials serve 
as an excellent source for practitio- 
ners. Many practitioners have found 
the materials to be a beneficial ref- 
erence tool. 

I want to thank committee mem- 
bers Eric Christu, Phil Bates, Den- 
nis Campbell, Leonard Englander, 
Kenneth Minerly, Elizabeth Mor- 
gan, Howard Ross, and Gary 
Salzman for their diligent work and 
efforts this year. I would also like to 
thank Carol Vaught for her tireless 
work and great contribution to the 
committee this past year. 

Harry A. Payton 
Chair 


City, County and Local 
Government Law 
Certification 

The year 2001 marks the fifth 
year of the certification program for 
our area of specialty. The certifica- 
tion committee finalized its first re- 
certification application format and 
proposed the reduction of peer re- 
view references for recertification. 
The Board of Governors will deter- 
mine if that number is reduced from 
5 to 3 references. The initial group 
of 49 attorneys who were certified 
in 1996 are eligible to apply for re- 


certification. The deadline is August 
15, 2001, and applications for recer- 
tification are being mailed to these 
attorneys by the Bar. 

This year, 19 attorneys passed the 
exam and were added to the ranks 
of certified attorneys in city, county 
and local government law. 

Twenty-two additional applicants 
were declared qualified to sit for the 
annual examination which was 
given on May 3, 2001, in Tampa. 
Along with applying the standards 
for substantial involvement and 
peer review, the primary goal of the 
committee over the years has been 
to develop a comprehensive exami- 
nation which is fair and tests the 
knowledge of qualified applicants on 
a variety of subjects with which lo- 
cal government lawyers typically 
deal. At the same time, we have at- 
tempted to test on current issues 
facing lawyers in this field. Cur- 
rently, 117 lawyers have received 
Bar certification in city, county and 
local government law. 

In cooperation with the Board of 
Legal Specialization and Education 
(BLSE), the certification committee 
worked to raise the awareness of the 
certification program with an- 
nouncements at section seminars 
and an open letter to public officials 
regarding certification for publica- 
tion in the Florida League of Cities’ 
Quality Cities magazine. 

In keeping with past practice, the 
examination review course was 
given the day preceding the City, 
County and Local Government An- 
nual Seminar and Meeting held in 
April of each year. The examination 
review course has proven to be an 
extremely popular course taken not 
only by those preparing for the 
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exam, but also those seeking a re- 
view of local government law. 

This year’s committee is composed 
of Jon M. Henning, chair; Elizabeth 
M. Hernandez, vice chair; and mem- 
bers Susan F. Delegal, Henry Ennis, 
Robert D. Pritt, Alan H. Prather, 
Stephen H. Cypen, Richard L. 
Smith, and Rafael Suarez-Rivas. 
Also, the committee owes much 
thanks to our committee coordina- 
tor, Michele Acuff, certification spe- 
cialist, who continues to manage the 
needs of the committee and keep us 
straight. 

Having served on the committee 
since its inception, I have observed 
its development and focus. I am 
pleased that certification in the area 
of city, county and local government 
law has captured the attention of 
lawyers practicing in the local gov- 
ernment arena throughout Florida. 
In future years we hope that govern- 
mental and private clients will come 
to further appreciate the value of the 
Bar’s certification program as more 
and more attorneys achieve this rec- 
ognition. As stated, our goal is to 
create a process for testing knowl- 
edge of qualified applicants in a fair 
and meaningful manner. 

JON M. HENNING 
Chair 


Civil Procedure Rules 

The Civil Procedure Rules Com- 
mittee commenced the year with its 
quadrennial report to the Florida 
Supreme Court. As a result of the 
committee’s work over the past four 
years, a number of changes were 
made to the Rules of Civil Procedure 
with an effective date of January 1, 
2001. 

Editing changes were made to 
Rules 1.061, 1.110, 1.140, 1.200, 
1.310, 1.380, 1.610, 1.730 and for all 
of the forms following the Rules. The 
following Rules were amended: 
1.061, 1.280, 1.442, 1.560, and 
1.650. New Rule 1.525 and Form 
1.977 were adopted and, finally, 
Judgment Forms 1.982, 1.990, 
1.991, 1.993, 1.994, 1.995, and 1.996 
were amended. The Florida Su- 
preme Court opinion implementing 
these changes can be found at 773 
So. 2d 1098 (Fla. 2000). 
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Much of the committee’s time this 
year was spent responding to the 
Florida Supreme Court’s request for 
a review of the guidelines for the 
taxation of costs. The committee had 
spent numerous years debating this 
matter and a final report was sub- 
mitted to the court in the fall and 
oral arguments were held in Janu- 
ary. The court has remanded these 
guideline changes to our committee 
and has requested our committee 
spearhead further development of 
these guidelines. Our committee is 
in the process of implementing this 
request and will seek input from the 
various sections of The Florida Bar, 
various boards and associations, as 
well as judicial input. 

The committee has adopted an 
amendment to Rule 1.380(c) dealing 
with taxing costs on the failure to 
admit requests for admissions so as 
to permit a party to obtain an order 
awarding expenses sooner. It is the 
committee’s position that this 
amendment will reduce abuses of 
this Rule. 

The committee is presently study- 
ing a number of changes to the Rules 
of Civil Procedure to be included in 
the next reporting cycle. 

A subcommittee has been formed 
to study Rule 1.442 Offer of Judg- 
ment and the various court interpre- 
tations of this rule, as well as per- 
ceived abuses and inequities in its 
implementation. 

Also, a subcommittee has been 
formed to study potential abuses of 
Rule 1.380 Request for Admissions 
and to recommend whether or not 
certain limitations on the procedure 
should be adopted. 

The committee has additionally 
felt a need to consider whether or 
not changes need to be made to Rule 
1.420 as it relates to the failure to 
prosecute. 

In light of the recent Supreme 
Court decision concerning parental 
consent, the committee will be con- 
sidering any changes necessary for 
Rule 1.840 and Form 1.999. 

Another area which the commit- 
tee is studying is whether there is a 
need for a rule governing a proce- 
dure for making evidentiary proffers 
as it relates to punitive damages. 


I wish to sincerely thank Justice 
Fred Lewis, our Florida Supreme 
Court liaison, for his attendance and 
participation at our meetings and 
board liaison, “Dude” Phelan. A spe- 
cial thank you to past chairs Lori E. 
Terens and Judge Tyrie Boyer who 
appeared before the Florida Su- 
preme Court on behalf of the com- 
mittee in reference to the rule 
changes and cost guidelines. 

A personal thank you to President 
Herman Russomanno for giving me 
the opportunity to chair this impor- 
tant committee. 

Our committee would not be able 
to function as smoothly as it does 
without the dedication of the Bar 
staff, in particular Madelon 
Horwich, and all of the members of 
the committee who are dedicated to 
making the legal system work effi- 
ciently and fairly and have given so 
much of their time. 

PHILLIP J. JONES 
Chair 


Civil Trial Certification 

The Civil Trial Certification Com- 
mittee requires a substantial 
amount of hard work and time of its 
nine committee members and 
Cherie Morgan, The Florida Bar’s 
certification specialist working with 
the committee. The committee mem- 
bers’ duties and responsibilities in- 
clude the following: 

A. Review of all applications for 
civil trial board certification to en- 
sure all certification requirements 
are met and follow up with the ap- 
plicants for additional information 
when needed; 

B. Review of all applications for 
recertification to confirm all require- 
ments are met and followup with the 
applicant for additional information 
as needed; 

C. Drafting the annual certifica- 
tion exam fact patterns, questions, 
and model answers; 

D. Grading the annual exam ques- 
tions; 

E. Review, discussion, and deci- 
sion regarding general administra- 
tive matters and policy issues per- 
taining to such issues as 
interpretation of the certification 
rules, implementation of the certi- 


fication rules, proposed modification 
of the rules, and review of applicant 
inquiries; and 

F. Review and determination of 
CLE credit requested by board cer- 
tified attorneys for written materi- 
als they authored. 

In 2001, 56 attorneys applied for 
civil trial board certification and 41 
sat for the exam (as of the time of 
this report, grading of the 2001 ex- 
ams had not been completed). In 
2000, 58 attorneys applied for certi- 
fication, 50 sat for the exam and 38 
were certified. In the year 2000, 159 
applied for recertification and 146 
were recertified. 

A recurring issue before this com- 
mittee arises from indication by 
some applicants that they are hav- 
ing increased difficulty satisfying 
the trial requirements for certifica- 
tion and recertification. These ap- 
plicants indicate that because of 
mediation and handling fewer but 
more complex cases, they are not 
trying as many cases as they did in 
the past, thereby making it difficult 
to get a sufficient number of trials 
to meet the certification and/or re- 
certification requirements. 

The certification standards and 
policies governing certification and 
recertification provide some assis- 
tance to attorneys having difficulty 
getting the requisite number of tri- 
als. For example, in general, three 
trials are required for recertifica- 
tion. However, credit for one trial is 
given if the applicant attends (as 
student or instructor) an advanced 
trial advocacy seminar, approved by 
the committee, that includes as part 
of its curriculum active participa- 
tion in simulated courtroom pro- 
ceedings. A recertification applicant 
may also, on good cause shown, seek 
satisfaction for part of the required 
three trials with a showing of in- 
volvement in protracted litigation. 

A difficult issue faced by the com- 
mittee is when an otherwise well- 
qualified attorney applies for recer- 
tification and has not participated 
in any trials in the preceding five 
years, has not attended an advanced 
trial advocacy course, and seeks re- 
certification based solely on a re- 
quest for credit for all required tri- 
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Under regulations of the Clients’ Security 
Fund Committee, the Board of Governors 
pays 100% of the first approved $25,000 of a 
claim and then prorates the amount over that 
up to a maximum of $50,000 per claim. 


als through involvement in pro- 
tracted litigation. While such a situ- 
ation is not common, it does occur 
and will continue to present itself 
to the committee. 

The committee, in considering 
these and other issues impacting 
certification, continuously tries to 
balance the need for well-qualified 
and respected attorneys to become 
and remain certified with a fair in- 
terpretation of the rules so they ap- 
ply to all equally and uphold and 
maintain the high standards asso- 
ciated with board certification in the 
area of civil trial law. 

In addition to its duties and re- 
sponsibilities in interpreting and 
applying the certification standards 
and policies, the committee is also 
responsible for drafting and grading 
the exam. The committee continues 
to use the exam format that was 
used in the year 2000. This included 
testing in the areas of civil proce- 
dure, evidence, litigation skills, and 
ethics. Based on the input, this for- 
mat has been well received and ap- 
pears at this time to offer a fair 
means of evaluating the examinees. 

For the first time, individuals tak- 
ing the exam in 2001 were offered 
the opportunity to take the test on 
their personal computer. Of the 41 
attorneys taking the exam, five 
elected to enter the computer age 
and use their laptop. 

Thank you to all of the committee 
members for their hard work, for 
taking their time to travel to and 
attend the meetings, and for their 
ideas and input. But for the effort 
of the volunteer committee members 
and the continuing patience, knowl- 
edge, and hard work of Cherie Mor- 
gan, all of these tasks and commit- 


tee responsibilities could not be ac- 
complished and implemented from 
year to year. 

Patricia DOHERTY 

Chair 


Clients’ Security Fund 

The Clients’ Security Fund Com- 
mittee is currently composed of 32 
attorneys representing all parts of 
the state. The committee members 
investigate claims brought by indi- 
viduals who believe their attorney 
has either stolen their money or 
property held in trust or has failed 
to perform any useful services after 
being paid a fee. Typically, a com- 
mittee member is assigned claims 
to investigate originating from his 
or her judicial circuit. The investi- 
gation usually includes reviewing 
the claim application, contacting the 
claimant and the attorney accused 
of misconduct, successor counsel, if 
any, as well as reviewing relevant 
court and Bar records. The commit- 
tee member then prepares a report 
with a recommendation to approve 
or deny the claim. The results of the 
investigation are then presented to 
the full committee at one of its three 
day-long meetings per year. The 
committee votes to approve or deny 
claims presented during the meet- 
ing. Prior to this year, all claims 
were submitted to the Board of Gov- 
ernor for final approval with the 
committee’s recommendation. Un- 
der regulations of the committee, 
the Board of Governors pays 100% 
of the first approved $25,000 of a 
claim and then prorates the amount 
over that up to a maximum of 
$50,000 per claim. The maximum 
amount awarded for fee reimburse- 
ment is $2,500. In an effort to 
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shorten the 12-18 month interval 
between the filing of a claim and 
payment, the committee proposed a 
significant rule change, which was 
recently approved by the Board of 
Governors. 

The committee is now operating 
under a rule recently approved by 
the Board of Governors which au- 
thorizes the committee to pay claims 
up to $10,000, unless within 14 days 
from the date of assignment for re- 
view, the Board of Governors mem- 
ber designated to review the claim 
notifies staff to place the claim on 
the next Board of Governors agenda 
for action. On any claim awards in 
excess of $10,000, the committee 
makes a recommendation for pay- 
ment, and the Board of Governors 
must give final approval for any 
monetary awards in excess of 
$10,000. All claims recommended 
for denial must still be reviewed by 
the Board of Governors. This is a 
very significant rule change which 
should greatly shorten the length of 
time a claimant has to wait from the 
time of filing a claim until payment 
for monetary awards up to $10,000. 
With the new rule in effect, the com- 
mittee will be able to pay unearned 
fee claims and other claims up to 
$10,000, two categories or claims 
which cover a significant number of 
the claims filed with the committee. 
Through March 30 of this year, the 
committee received 217 new claims 
seeking almost 3.5 million dollars in 
total. Through March 30 the com- 
mittee has reviewed 239 claims and 
recommended reimbursements to- 
taling $810,479. The committee is 
able to handle a large volume of 
claims with the able assistance of 
Teresa Bartlett, Clients’ Security 
Fund coordinator, and Michael A. 
Tartaglia, Director, Programs Divi- 
sion. 

The committee is financed by $15 
from each member’s annual fees. In 
order to more fully compensate de- 
serving claimants, the committee is 
seeking an additional $5 allotment 
for next year to bring the total to $20 
per member’s annual fees. 

The committee works hard to help 
the profession clean up after those 
few members who defame our pro- 
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fession. While it is most unfortunate 
for the Bar to deal with defalcating 
attorneys, we can be proud that our 
profession has a built-in mechanism 
for meeting these problems head on 
and working to restore good will. 
Atva A. JR. 

Chair 


Code & Rules of Evidence 

The Code and Rules of Evidence 
Committee is unique. Because the 
law of evidence is currently estab- 
lished by the legislature (hopefully 
through Chapter 90 of the Florida 
Statutes), the Florida Supreme 
Court does not promulgate evidence 
“rules.” Consequently, during each 
reporting cycle to the Florida Su- 
preme Court, the Code and Rules of 
Evidence Committee is charged with 
the duty to petition the Florida Su- 
preme Court to adopt as rules the 
procedural portions of applicable 
statutes that have been enacted 
since the last reporting cycle. In gen- 
eral, this has been a pro forma pro- 
cedure that has been noncontrover- 
sial, at least until this past year. 

In its most recent quadrennial re- 
port, the Code and Rules of Evidence 
Committee, for the first time since 
the Florida Evidence Code was 
adopted by the Florida Supreme 
Court in 1979, recommended that an 
Evidence Code amendment not be 
adopted as a rule of procedure. In 
this instance, the committee recom- 
mended against the adoption of 1998 
Fla. Laws ch. 2, §1, amending FS. 
§90.803(22). The legislative amend- 
ment to §90.803(22) substantially 
changed the hearsay exception for 
“former testimony.” In Jn Re: Amend- 
ments to the Florida Evidence Code, 
25 Fla. L. Weekly S909 (October 26, 
2000), the court agreed with the 
committee’s recommendation and 
held that it would not adopt Ch. 2, 
$1 to the extent it may be procedural. 
Although the court declined to ad- 
dress the substantive/procedural is- 
sue until such issue comes before the 
court in a “case or controversy,” the 
court concluded that the legislative 
amendment is an “unacceptable 
change to a long-standing rule of evi- 
dence.” The concurring opinion by 
Justice Lewis is recommended read- 


ing. The committee extends its grati- 
tude to committee member Pedro J. 
Martinez-F raga for his efforts in the 
preparation of the committee’s brief 
and his oral presentation to the Su- 
preme Court of Florida. 

As in past years, the committee 
continues its function of monitoring 
legislation relative to evidentiary 
issues and, when appropriate, at- 
tempting to make known to the leg- 
islators the Bar-approved positions 
advocated by the committee. The 
overall goal of the committee is to 
protect and encourage changes to the 
Evidence Code that are consistent 
with overall fairness. Such activities 
take the form of occasionally provid- 
ing technical assistance regarding 
the language of proposed legislation 
as well as lobbying against proposed 
legislation that is not in the best in- 
terests of the Bar and the public. In 
this regard, I thank Vin Howard for 
his tireless efforts and work on the 
Legislative Subcommittee. 

In recent years, the committee has 
undertaken proposals of its own in 
an effort to improve the Evidence 
Code. The committee is currently 
proposing that §90.803(6) and 
$90.902 be amended to allow the 
admissibility of business records 
without the necessity of testimony 
from a records custodian in much 
the same fashion as foreign business 
records are allowed into evidence 
pursuant to F.S. §92.60. Such a 
change would also be in conformity 
with recent amendments to the Fed- 
eral Rules of Evidence. Obviously, 
any proposed amendment to the 
Evidence Code will require the co- 
operation of the Florida Legislature. 

Each year, the committee, in con- 
junction with the Continuing Legal 
Education Committee, Trial Law- 
yers Section, and the Criminal Law 
Section, organizes an evidence semi- 
nar. As usual, the seminar this year 
had a stellar array of lecturers and 
was presented in an exemplary fash- 
ion. The committee thanks Gary Fox 
for his nearly single-handed effort 
in organizing the seminar and mak- 
ing it an outstanding success. 

I thank the many distinguished 
members of our committee for their 
considerable efforts in helping us 


accomplish our difficult work dur- 
ing this past year. The success of the 
committee is due in no small part to 
the vice chairs: Vin Howard, Judge 
Shelley Kravitz, and Ken Turkel. 
The chairs and members of all of the 
subcommittees are commended for 
their efforts. In particular, I thank 
Judge Lucy Chernow Brown for her 
efforts as chair of the Code Improve- 
ment Subcommittee and Adams 
Weaver for his work concerning the 
proposed Business Records Hearsay 
Exception. As always, Professor 
Charles Ehrhardt has performed 
invaluable services to the commit- 
tee and Bar. I sincerely thank our 
Florida Supreme Court liaison, Jus- 
tice Fred Lewis. Finally, it is noted 
that the reason our committee is 
able to effectively operate is due 
largely to the efforts of our staff li- 
aison, Ann Chittenden. 

KeiTH H. Park 

Chair 


Consumer Protection Law 

The scope and function of the Con- 
sumer Protection Law Committee is 
to study Florida’s consumer protec- 
tion laws, to help strengthen them 
where necessary, and to consider 
means whereby the consumer pub- 
lic and the Bar will become better 
informed about the laws which pro- 
tect them. 

To this end, the committee has en- 
gaged in several activities during 
the 2000-01 Bar year. For example, 
the committee has continued to sup- 
port and enhance the Florida Call- 
a-Law program. This program was 
started in 1990 and is a collection 
of 65 recorded audio messages and 
written scripts on a variety of basic 
legal topics of interest to the gen- 
eral public, including criminal law, 
family law, landlord/tenant and civil 
rights topics. Each message is two 
or three minutes in length. The pub- 
lic may access these voice messages 
with a push-button telephone by di- 
aling 850/561-1200, and may access 
the written scripts via the Bar 
Internet address (www.flabar.org). 
The topics are designed to provide 
Floridians with basic legal informa- 
tion, to inform them of their legal 
rights and responsibilities, and to 
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educate them as to when an attor- 
ney should be consulted. Members 
of the committee, along with mem- 
bers of various Bar sections and 
other committees, annually review 
and update the messages and 
scripts in order to provide the most 
current information on Florida’s 
laws. Our recent Call-a-Law statis- 
tics demonstrate a significant in- 
crease in use of this program, espe- 
cially over the Internet. 

Other important activities of the 
committee include the preparation 
of articles for publication in the Bar 
Journal and presentation of CLE 
programs. Vice Chair Kenneth J. 
Nolan, and former committee chair 
Professor Michael Flynn, co- 
authored “Standing to Sue Under 
the Federal False Claim Act,” which 
was submitted on behalf of the com- 
mittee and published in the July/ 
August 2000 Florida Bar Journal. 

In conjunction with the upcoming 
Annual Meeting of The Florida Bar 
in Orlando, the committee will spon- 
sor a seminar entitled Consumer 
Fraud: How to Get the Money Back 
(And More). This seminar will fea- 
ture knowledgeable presentations 
from various areas of practice in- 
cluding state agencies, academia 
and private practice. The seminar 
will include a detailed review and 
analysis of Florida’s Deceptive and 
Unfair Trade Practices Act. 

In closing, I would like to express 
my personal thanks and apprecia- 
tion to the committee members and 
other volunteers for their diligent 
work in furtherance of the 
committee’s goals. Our Florida Bar 
program administrator, Jennifer 
Wilson, provided invaluable assis- 
tance in coordinating all of our ac- 
tivities. I leave my position as chair 
with a strong sense of both profes- 
sional and personal satisfaction ob- 
tained through my association with 
the fine group of lawyers who make 
up this committee and their strong 
dedication to consumer rights. Fi- 
nally, I thank my law firm, Holland 
& Knight LLP, for giving me the op- 
portunity to pursue my professional 
goals. 

ApaM J. KoHL 
Chair 


Continuing Legal Education 

The CLE Committee has become 
a victim of its own success, and of 
late, committee meetings have be- 
come only a means of reporting the 
smoothly functioning activities in 
the areas of concern. 

To avoid atrophy, the CLE Com- 
mittee, at its retreat in Tampa on 
March 23rd and 24th, carefully re- 
examined its vision and mission. 
The retreat was organized and con- 
ducted by past chair Deborah S. 
Crumbley, who did an outstanding 
job. The retreat was very well at- 
tended and everyone participated 
actively. The result was a revital- 
ization and redefinition of the goals 
and activities of the CLE Commit- 
tee. 

Immodestly but justifiably, we 
believe that continuing legal educa- 
tion by The Florida Bar is the best 
in the nation. With implementation 
of the new vision and mission of the 
CLE Committee, the quality and 
availability of programs will get 
even better. 

Nothing that has been accom- 
plished or that will be accomplished 
in the future could occur without the 
advice and assistance of the staff of 
The Florida Bar—Michael A. 
Tartaglia, Division Director of Pro- 
grams; Yvonne D. Sherron, Director 
of Professional Development; Gerry 
B. Rose, Director of Legal Publica- 
tions; and Craig Shaw, Legal Edi- 
tor and Manager. 

JUDGE Martin D. Kaun 
Chair 


Criminal Law Certification 

This year we had the pleasure of 
having Kirk Kirkconnell, the Crimi- 
nal Law Certification Committee’s 
Board of Governors liaison, attend 
one of our meetings. It was clear 
from the questions he asked that 
Bar members are unaware of the 
scope of the committee’s work. The 
questions dealt with topics such as 
why recertification took so long, the 
reasons for detailed peer review, and 
how the examination was prepared. 
This report will answer these ques- 
tions for the edification of the bench 
and Bar. 

The Criminal Law Certification 
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Program was established by The 
Florida Bar in 1987, and presently 
there are over 350 lawyers certified 
in either criminal trial and/or crimi- 
nal appellate law. The majority of 
the committee’s time is devoted to 
processing recertification and initial 
certification applications, and draft- 
ing and grading the certification 
examination. Additional time is 
spent answering individual Bar 
member requests for continuing le- 
gal education/certification credits 
and other concerns of certified law- 
yers. 

Although recertification applica- 
tions are required to be filed in Au- 
gust, the process of approving or re- 
jecting each applicant is a 
time-consuming process and final 
decisions are usually arrived at in 
February. Initially, each application 
is reviewed to determine if the ap- 
plicant meets the necessary legal 
standards. The committee then re- 
views the peer references that have 
been returned in a timely manner. 
Peer review is an essential element 
of the certification program since 
the committee is charged with ap- 
proving for recertification both 
highly competent and ethical law- 
yers. In past years, the committee 
received peer review responses, es- 
pecially from the bench, stating that 
the applicant was unknown to the 
reviewer. This year, in an attempt 
to alleviate this problem and to fa- 
cilitate peer review, the committee 
requested the appellate applicants 
to provide a photograph and this 
was sent with the peer review re- 
quests. Next year both trial and ap- 
pellate applicants will be required 
to provide a photograph. It is ex- 
tremely important for those Bar 
members whose peer review has 
been sought to return the review in 
a timely manner; otherwise, the re- 
certification process is delayed. Rest 
assured that the committee works 
diligently to complete the recertifi- 
cation review as expeditiously as 
possible, and there is no lapse in 
certification since the applicant re- 
mains certified until the process is 
completed. 

The review process for certifica- 
tion is the same as for recertifica- 
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tion. Although the deadline for fil- 
ing certification applications is Oc- 
tober 31, all decisions are usually 
made by March. 

The committee spends most of the 
remaining time preparing and grad- 
ing the examination. The actual 
drafting of the examination is done 
by committee members prior to 
scheduled meetings. At our regu- 
larly scheduled meetings, the exam 
questions and answers are reviewed 
for clarity and legal accuracy. All 
corrections thereto are done after 
the meetings and transmitted to 
committee members via e-mail for 
perusal and approval. This year the 
committee’s attention centered on 
restructuring the format of the 
criminal trial portion of the exam. 
The committee believes that the 
exam now accurately tests both 
criminal trial and criminal appel- 
late skills. After the exam is drafted, 
the committee does not meet again 
until it is time to grade the exam. 
The committee then spends a long 
and rigorous day or two grading. At 
the final meeting of the year, the 
passing level for the examination is 
determined. 

This year’s committee, Vice Chair 
James R. Franklin, George C. Bedell 
III, Ira D. Karmelin, Karen M. 
Kinney, Richard A. Moore, Robert A. 
Norgard, David R. Parry, and Joel 
T. Remland, all worked diligently in 
reviewing the applications and pre- 
paring the examination. The man- 
date of the committee could not be 
carried out without the invaluable 
assistance of Linda Cook, our Bar 
staff liaison. Her knowledge of the 
system and the guidance she pro- 
vides ensures that the committee 
works efficiently and effectively. 
MICHAEL J. NEIMAND 
Chair 


Criminal Procedure Rules 

The Criminal Procedure Rules 
Committee is composed of dedicated 
prosecutors, defense attorneys, 
judges, and academics. The commit- 
tee addressed a number of impor- 
tant and varied issues this year, in- 
cluding legislative changes in the 
statute governing the setting of bail, 
video first appearances, and proce- 


dures used when defense counsel 
has a conflict of interest while rep- 
resenting multiple defendants. Also, 
the committee’s four-year cycle re- 
port was presented to the Supreme 
Court. 

By far the most important and 
difficult task completed by the com- 
mittee this year was creating a new 
rule of procedure regulating 
postconviction examination of physi- 
cal evidence that may contain DNA. 
The committee considered this rule 
for over a year and debated it at 
length. The rule submitted to the 
Supreme Court is designed to allow 
all persons convicted of a crime who 
may be exonerated by DNA evidence 
to have such evidence tested, but the 
rule is carefully drawn to exclude 
frivolous motions. The Board of Gov- 
ernors submitted the rule as an 
emergency rule change to the Su- 
preme Court, and oral argument is 
scheduled in June. 

One proposal currently under con- 
sideration by the committee would 
allow judges to give jury instructions 
before final argument. This proposal 
may open discussion for a number 
of jury innovations that are under- 
going experimentation throughout 
the country. 

Last year, the committee adopted 
a “fast track” procedure to address 
emergency situations. The “fast 
track” procedure has not been used 
this year. It was used on several oc- 
casions last year, and having the 
procedure available has made the 
committee more responsive to leg- 
islative changes and submissions by 
the Supreme Court. 

The chair would like to take this 
opportunity to thank all of the mem- 
bers of the committee for their tire- 
less efforts this year. Especially de- 
serving of commendation are Judge 
Aaron K. Bowden, Judge Kevin 
Emas, and Howardene Garrett. 
These three subcommittee chairs 
ended up with the majority of the 
referrals this year and delivered 
outstanding products for the com- 
mittee to consider. Additionally, the 
committee owes a debt of respect 
and gratitude to our Bar liaison, 
Susan Elsass. Her dedication to the 
committee and her friendly advice 


have proven to be most helpful. 
JupDGE O.H. Eaton, JR. 
Chair 


Elder Law Certification 

On March 9, 2001, the Elder Law 
Section gave its fourth certification 
examination. This past year the 
committee has continued to work 
extremely hard both in grading the 
previous test given March 10, 2000, 
and reviewing all applications to 
take the year 2001 test. 

Each year our certification com- 
mittee reviews and updates its com- 
plete question bank to ensure that 
the examination will be representa- 
tive of the work being performed by 
attorneys who practice elder law. 
The committee this year consists of 
Nicola Boone, Ed Boyer (vice chair), 
Michael Connors,’ Richard 
Greatwood, Joan Nelson Hook, 
Cynthia Murphy, Mike Trombley 
(immediate past chair), and Jerry 
Solkoff. All members completed 
work assignments thoroughly and 
timely and attended meetings as 
necessary to prepare a substantial 
reserve of new questions relating to 
current law. We met twice in Tampa 
(October 6, 2000, and January 26, 
2001) and had numerous “meetings” 
via fax, e-mail, and telephone. This 
committee has really benefitted 
from the use of technology, and, in 
fact, approved the use of ExamSoft 
certification exams via laptop. John 
Tan, Bar liaison, also worked dili- 
gently to assist us in our efforts and 
we sincerely appreciate his presence 
on the team. We are quite proud of 
our exam question bank! 

In 1999, eight applicants took the 
examination and five passed. In 
2000, of the 12 applicants/examin- 
ees, eight passed the examination. 
In 2001, of the seven initial appli- 
cants and two reapplicants, all were 
approved; exam results are not yet 
known since the committee’s grad- 
ing session was scheduled for after 
this Journal went to press. 

There continues to be a strong in- 
terest in certification; the section- 
sponsored certification review 
course continues to be well attended. 
We anticipate that more examinees 
will be applying in the near future. 
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A general discussion among the members of 
the Eminent Domain Committee led to a 
conclusion that the attorney fee provisions 
need to be clarified to distinguish between 
presuit and post-suit settlements. 


We are extremely proud of the fine 
accomplishments of all the energetic 
members of the committee; all have 
truly worked very hard. We also 
commend and thank the past chairs 
of the Elder Law Section for bring- 
ing the certification process to frui- 
tion. Many thanks to all for their 
diligent efforts: to members of the 
committee and to the section, alike. 
EmiLy Moore 
Chair 


Eminent Domain 

The Eminent Domain Committee 
is a substantive law committee with 
members evenly drawn from both 
the government bar and the prop- 
erty owner’s bar. The committee is 
dedicated to educating Bar members 
on recent developments in substan- 
tive and procedural developments in 
eminent domain law. Each of the 
committee meetings are designed as 
educational programs, providing 
continuing legal education credits to 
the attendees. Our average atten- 
dance is 55 members. The diverse 
committee membership leads to 
some healthy, professional discus- 
sion and debate at each of the meet- 
ings. 

The committee also serves as a 
source of speakers for seminars and 
presentations to members of the 
Bar, as well as for meetings of asso- 
ciations of the professionals and ex- 
pert witnesses which are an integral 
part of the condemnation law prac- 
tice. 

The Eminent Domain Committee 
began the year by presenting a very 
informative seminar to the Florida 
Conference of Circuit Judges on 
June 27, 2000. The program, en- 
titled Eminent Domain: Nuts and 


Bolts, updated the judges on signifi- 
cant statutory changes in procedure 
by the 1999 Legislature and intro- 
duced new circuit judges to basic 
eminent domain law, practice, and 
procedure. Each attendee also re- 
ceived a copy of the fifth edition of 
the Florida Eminent Domain Prac- 
tice and Procedure manual, recently 
updated in 2000. The committee 
appreciates the hard work of Kimbel 
L. Merlin as judicial conference pro- 
gram chair and Alan DeSerio as edi- 
tor of the program text, and appre- 
ciates the informative presentation 
by the 12 committee member par- 
ticipants. 

The committee continues to pub- 
lish the Eminent Domain Commit- 
tee Newsletter three times a year. 
The newsletter contains a message 
from the committee chair, case law 
updates, law firm news, articles, 
and the committee meeting minutes. 
Alan DeSerio continues to serve ably 
as our newsletter editor. 

The September meeting concen- 
trated on a critique of the 1999 
statutory changes to the eminent 
domain code. Celeste Adorno and 
Craig Willis debated the strengths 
and weaknesses of the changes and 
recommended changes that could 
clarify ambiguities. A general dis- 
cussion among the members led to 
a conclusion that the attorney fee 
provisions need to be clarified to dis- 
tinguish between presuit and post- 
suit settlements. 

The meeting included a case up- 
date for the members by Alan 
DeSerio and a discussion of the ap- 
plicability of the Frye standard for 
the admissibility of expert testi- 
mony of appraisal testimony, led by 
Dan Rigo. 
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The focus of the 2001 midyear 
meeting was several current legal 
issues facing the condemnation bar. 
Since there are no standard jury in- 
structions for eminent domain 
cases, Paul Turk and Linda Nelson 
debated whether it is necessary the 
Supreme Court adopt standard in- 
structions or whether the jury in- 
structions in The Florida Bar prac- 
tice manual suffice. Lorena Ludovici 
and Jim Spalla debated the splitting 
of statutory attorneys’ fees in the 
situation where both a tenant and 
landlord share in the recovery of 
compensation for the land. Their 
positions initiated a lively debate 
among the landowner’s bar. 

Peter Waldman and Brian 
Patchen then discussed the Suit 
City access case, which is currently 
pending review in the Florida Su- 
preme Court. Each passionately pre- 
sented his point of view on the law 
of access and its impact on the shop- 
ping center on Ives Dairy Road in 
Dade County. The Florida Supreme 
Court will probably have the final 
say in this matter. 

I want to personally thank my 
vice chairs, Mare Sachs, Andrew 
Diaz, and Paul Turk, for their as- 
sistance in planning the meetings. 
We especially appreciate the work 
of Alan DeSerio in editing our news- 
letter and keeping each of us in- 
formed of the latest law develop- 
ments. 

Ropert I. SCANLAN 
Chair 


Family Law Rules 

In September 2001, the Florida 
Supreme Court issued an opinion 
that completed the process of orga- 
nizing and assigning responsibility 
for the Florida Family Law Rules 
and forms. At the request of this 
committee and the Family Court 
Steering Committee, responsibility 
for maintenance of the Family Law 
Forms was divided between the 
rules committee and a newly formed 
Advisory Workgroup on Forms, 
staffed by the Office of the State 
Courts Administrator (OSCA). After 
more than five years of work, it is 
hoped that the forms are now final- 
ized and will only require updating 
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in the future. 

In other action during 2000-01, 
the court also made significant re- 
visions to the domestic violence in- 
junction forms, creating two forms 
for each type of injunction—one for 
cases with children and one for cases 
without children. Most of the 
committee’s four-year cycle revi- 
sions also were approved in October. 

The committee continued to pro- 
vide comments on proposed rules to 
the Appellate Rules Committee, 
Civil Rules Committee, and Rules 
of Judicial Administration Commit- 
tee. In particular, the committee 
provided comments to the Rules of 
Judicial Administration Committee 
on resolution of calendar conflicts. 

The next reporting cycle for the 
committee will be in 2003. Propos- 
als currently under consideration 
include a provision to require record- 
ing of civil contempt hearings, a rule 
to provide for confidentiality of So- 
cial Security numbers in case files, 
and discussion of whether Fla. R. 
Civ. P. 1.525, Motions for Costs and 
Attorneys’ Fees, should be incorpo- 
rated into the Family Law Rules. 
TERRENCE P. O’CONNOR 
Chair 


Federal Court Practice 

The committee has had an active 
year, continuing work on some ma- 
jor projects started last year. 

This year’s primary project was 
the expansion of the Federal Court 
Practice Manual to include the 
judges from the Northern and 
Middle districts and the magis- 
trates. As well, the committee’s goal 
of putting the manual on the website 
became a reality. The profiles of 
each judge and his or her particular 
courtroom preferences and/or prac- 
tices are there, along with some spe- 
cial forms used. One can log on at 
www.flabar.org under organization, 
committees, standing, federal court 
practice, and click on “federal court 
manual.” 

The committee is also once again 
hosting the highly acclaimed Fed- 
eral Judicial Roundtable at the 
Bar’s Annual Meeting in Orlando. 
On Friday, June 22, 2001, from 2:30 
to 5:00 p.m., federal judges from all 


three districts will be sitting down 
with the participants during the 
first half of the session to discuss a 
number of topics focusing mainly on 
the amendments to the Federal 
Rules of Civil and Criminal Proce- 
dure, as well as Rules of Evidence. 
The second half of the session will 
be a group discussion moderated by 
Bob Josefsberg of Miami who helped 
to make the Roundtable such a suc- 
cess last year. Admission will be free 
and CLE credit has been applied for. 
The committee owes a special debt 
of gratitude to committee member 
Jerry Gewirtz for his assistance in 
making this program possible. 

The committee also had great at- 
tendance at its meetings this year. 
We met with some of the new fed- 
eral judges and began a dialogue 
with the U.S. Marshal’s Service in 
an effort to accommodate greater 
access to the courthouse for lawyers 
with laptops, beepers, and other 
items of technology. 

The committee is enjoying a 
healthy membership and participa- 
tion and looks forward to including 
new projects on the agenda. 
JACQUELINE HoGAN SCOLA 
Chair 


Florida Bar Journal and 
News Editorial Board 

The editorial board is dedicated to 
its oversight of the Bar’s official pub- 
lications. This was another busy 
year for the board and the Journal 
and News staff, publishing 10 
monthly issues of The Florida Bar 
Journal, the September directory, 
and two issues per month of The 
Florida Bar News. All members in 
good standing receive the Journal 
and News, with the editorial board 
serving as a vital link between the 
Bar and its readership. 

The primary responsibility of the 
editorial board is the substantive 
and stylistic review of all manu- 
scripts submitted for publication as 
feature articles in the Journal. Most 
board members review at least one 
submission each month and return 
a detailed analysis of the manu- 
scripts and recommendations for 
publication, bearing in mind its duty 
to educate readers on issues of sub- 


stantive law and practical concern 
to lawyers. 

In addition to reviewing submis- 
sions for publication consideration 
in the magazine, several members 
take on extra duties through service 
on committees. Serving on the 
Journal’s Barbara Sanders Memo- 
rial Writing Contest Committee this 
year are Judge Sandra Edwards- 
Stephens, Pearl Goldman, Jay Reid, 
Kelley Roark, Larry Silverman, Bob 
Sturgess, Rick Fee, Gary Gaffney, 
Evelyn Golden, Valerie Itkoff, Steve 
Lesser, and myself. This annual 
competition presents a cash award 
and plaque to the winner. 

The board also sponsors an an- 
nual legal writing seminar. This 
year’s program, Staying Out of 
Trouble Through Professional Writ- 
ing, will be held Thursday after- 
noon, June 21, at the Bar’s annual 
meeting in Orlando. Organizing this 
year’s seminar are Ralph DeMeo, 
chair, Tod Aronovitz, Dave Cassetty, 
Judge Thomas G. Freeman, Gary 
Gaffney, Keith Haymes, Steve 
Lesser, Kelley Roark, and Fran 
Toomey. 

The Bar’s website (www. flabar.org) 
contains a searchable index to the 
Journal, lead Journal articles, and 
major News articles. 

The September directory contin- 
ues to be a valuable source of infor- 
mation for and about the Bar. 

The October 2000 Journal car- 
ried a profile of Chief Justice 
Charles T. Wells, and in January a 
special issue was dedicated to ad- 
ministrative law. Serving as special 
editors for the issue were board 
member Ralph DeMeo, Judge Linda 
Rigot, and Judge Charles A. 
Stampelos. 

The Florida Bar News continues 
to be recognized as a model bar as- 
sociation vehicle for topical informa- 
tion about all levels of the organized 
Bar and current legal issues. Mem- 
bers use the News for information 
on continuing education seminars, 
legislation, official notices, law of- 
fice announcements, classified ad- 
vertisements, and Board of Gover- 
nors actions. 

Bar membership surveys consis- 
tently find both the Journal and 
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News highly regarded by members 
and ranked as one of the Bar ser- 
vices they find helpful. The editorial 
board is committed to the continued 
excellence of the Bar’s official pub- 
lications. 

JEFFREY D. KorrKAMP 

Chair 


Florida Probate Rules 

In 2000, the Florida Probate 
Rules Committee submitted its four- 
year-cycle amendments to the 
Florida Supreme Court. These in- 
cluded amendments to rules relat- 
ing to formal notice (Rule 5.040) and 
to bring various guardianship rules 
into compliance with the Federal 
Privacy Act. 

Currently, the committee is ac- 
tively working on two major 
projects. The first is establishing 
procedures and drafting rules imple- 
menting the amendments to 
Florida’s elective share statutes 
(F.S. §§732.201-732.2155), which 
are effective for all decedents dying 
on or after October 1, 2001. Because 
the elective share will be based on 
an augmented estate consisting of 
both probate and nonprobate assets, 
the committee is confronted with 
drafting procedures dealing with 
such issues as discovery of aug- 
mented estate assets, the duty of the 
personal representative, notice to in- 
terested persons and third parties 
in possession of assets includable in 
the augmented estate, and enforc- 
ing contribution. Once the amend- 
ments are approved by the commit- 
tee and the Board of Governors, an 
emergency petition to the Florida 
Supreme Court will be necessary 
because the effective date of the re- 
vised elective share law occurs be- 
fore the end of the next regular re- 
porting cycle. 

The second major project being 
undertaken by the committee is 
identifying and amending the rules 
in light of the revisions to the Pro- 
bate Code currently before the leg- 
islature. The committee has been 
working in conjunction with the Pro- 
bate Law Committee in this en- 
deavor. 

As I enter my third term as chair, 
I wish to acknowledge and thank the 


dedicated men and women who 
serve tirelessly on this committee 
and whose valuable insight and 
hard work have made our work a 
pleasure. I also wish to thank our 
Florida Bar staff, especially our li- 
aison, Craig Shaw, who helps keep 
this ship sailing smoothly, and Jean 
Coker of Jacksonville for her service 
as scrivener of the new elective 
share rules. 

Davin R. CARLISLE 

Chair 


Grievance Mediation 

The Grievance Mediation Commit- 
tee is responsible for implementing 
the Bar’s grievance mediation pro- 
gram. During this past year, the 
committee took several steps toward 
improving the efficiency of the pro- 
gram. A primary goal of the commit- 
tee is to increase the number of ap- 
proved grievance mediators 
statewide. Toward this end, the com- 
mittee joined forces with the Florida 
Dispute Resolution Center to present 
an orientation for new grievance 
mediators at the DRC’s annual con- 
ference in August. Over 100 appli- 
cants participated in the program 
with many of those individuals be- 
ing approved as new grievance me- 
diators. Plans are in place to repeat 
the event at this year’s conference. 
The committee has also revised the 
language in the program brochure to 
further clarify the mechanics of the 
program to potential participants. 

The program continues to be a 
great success. For the fiscal year 
1999-2000, a total of 9,487 com- 
plaints were filed with the Bar. Me- 
diation was initiated in 537 of those 
files with over 40 percent of those 
invited to participate in mediation 
agreeing to do so. Of those parties 
who did participate in the mediation 
program, 38 issues were resolved 
prior to mediation and 150 were re- 
solved at mediation. This translates 
into a success rate of over 80 per- 
cent. 

This year, the committee is proud 
that the Grievance Mediation Pro- 
gram will become part of the Bar’s 
new Attorney Consumer Assistance 
Program (ACAP). We look forward 
to working with the Bar in making 
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that program a successful one. 
Lastly, my personal thanks go out 
to the committee and Bar staff for 
their ongoing dedication and hard 
work. An even greater measure of 
thanks is due to those volunteer 
mediators who continue to donate 
their valuable time to this worth- 
while program. All of your efforts on 
behalf of both clients and attorneys 
are greatly appreciated. 
JoHN W. SALMON 
Chair 


Health Law Certification 

As the Health Law Certification 
Committee gathered in Tampa in 
October 2000 for our first working 
meeting of the current year, we ex- 
perienced the loss of our chair, Chris 
Rolle. Chris was integral to the rec- 
ognition of Health Law as a spe- 
cialty by The Florida Bar and had 
been a member of the certification 
committee since its inception. 
Chris’s untimely and unexpected 
death touched all of us and he will 
be deeply missed. We will always re- 
member him for the wit and humor 
he brought to the serious work of the 
committee that made the meetings 
more enjoyable. Moreover, Chris 
will be remembered for his scholar- 
ship and the many contributions he 
made to the specialty of health law 
and, particularly, to the Health Law 
Certification Committee. Original 
members of the committee and 
former chairs Kirk Davis and Lew 
Fishman have initiated a scholar- 
ship fund at Stetson University 
School of Law in Chris’ honor. Do- 
nations are being accepted. 

This year’s committee consists of 
Vice Chair Kirk S. Davis, Maria T. 
Currier, Barbara C. del Castillo, Ri- 
chard T. Jones, Jeffrey L. Myers, 
William J. Spratt, and James E. 
Thomison. Our Florida Bar commit- 
tee liaison is Michele Lamar-Acuff 
and our BLSE liaison is Lewis W. 
Fishman. The committee has 
worked hard this year to improve 
the health law examination which 
will be offered on May 17. The com- 
mittee has met in person on four 
occasions so far and will have par- 
ticipated in numerous conference 
calls prior to the exam to finalize 
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their efforts. I would like to thank 
and commend everyone on the com- 
mittee for their dedication, effort, 
and teamwork in this particularly 
difficult year. 

The area of Health Law Certifi- 
cation has completed its first year 
of recertification. This year, 43 ap- 
plications were approved for recer- 
tification. Recertification is required 
after five years of being certified in 
health law. 

To become board certified in 
health law, an applicant must have 
practiced law for at least five years 
prior to the application. The dead- 
line for applying to take the exam 
is October 31. The applicant must 
have had significant involvement in 
health care law during the three 
years preceding the date of applica- 
tion evidenced by spending at least 
40 percent of their practice time on 
health law issues. The applicant 
must submit the names of five other 
attorneys who are familiar with the 
applicant’s practice in health law. 
An applicant must also complete at 
least 60 hours of approved interme- 
diate or advanced health law 
courses within the three years im- 
mediately preceding the application. 
Two members of the committee, 
Dick Jones and Jim Thomison, re- 
view health law credit requests 
throughout the year. After approval 
by the health law committee as well 
as the Board of Legal Specialization 
and Education, the applicant is then 
qualified to sit for the examination, 
which is given in May. 

There are currently 83 board cer- 
tified health law attorneys in 
Florida. Twenty-three applicants 
were approved to sit for this year’s 
health law examination. Our com- 
mittee is pleased with the number 
of lawyers who have sought and at- 
tained this credential. 

JOANNE L. MARTIN 
Chair 


immigration and 
Naturalization Certification 
This year posed many challenges 
for immigration law practitioners in 
general and especially for the com- 
mittee on specialization. This was 
the first year that the original “class” 


of certified immigration law practi- 
tioners were required to renew their 
certification and the committee was 
charged with the responsibility of 
devising and implementing stan- 
dards which conformed to the Bar 
Rules and which yet provided the 
best opportunity of protecting the 
public. The committee met on Octo- 
ber 2, 2000, and then again on De- 
cember 4, 2000, in Miami for the 
purpose of developing these stan- 
dards. A set of policies and practices 
were adopted which we hope will 
serve the committee well as it deals 
with the challenge of adjudicating 
recertification applications in the 
future. 

Indeed, our committee’s work was 
presaged by the excellent work per- 
formed by my predecessor, “Alsy” 
Lomangino, last year’s chairperson, 
who took steps to ensure that our 
committee would be well along in 
this endeavor to be completed this 
year. 

There were 32 recertification can- 
didates who submitted applications 


and all were approved, while one 
person dropped recertification. 

There were 10 applications filed 
for initial certification this year and 
all 10 were approved to take the cer- 
tification exam. 

This year saw the passage by Con- 
gress of the Legal Immigration and 
Family Equity Act (LIFE) which 
extended until April 30 of this year 
certain very important immigration 
law benefits to foreign persons. Con- 
sequently, all the members of the 
committee, as well as the immigra- 
tion and nationality bar in general, 
drew renewed interest and attention 
from the immigrant community, 
and time became a more precious 
commodity than ever. 

I am very grateful for the high 
level of cooperation which I received 
as chair of this august committee 
and wish to single out Jeffrey 
Devore of West Palm Beach for his 
generous commitment of time and 
energy to committee business. 
RAMON CARRION 
Chair 
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To improve participation, the JEC focused on 

making evaluation forms more accessible to 

attorneys and increasing the judiciary’s input 

on what to include on the evaluation in order 
to best improve their performance. 


International Law 
Certification 

The International Law Certifica- 
tion Committee is composed of Vice 
Chair Thomas L. Raleigh III, imme- 
diate past chair Edward M. Joffe, 
and Robert R. Hendry, John C. 
Bierley, Richard A. Jacobson, An- 
drew J. Markus, George C.J. Moore, 
and Alix Jean-Marie Apollon. As in 
the past two years, we received in- 
valuable help and assistance from 
the experience and dedication of our 
staff liaison Carol Vaught. Carol, 
thank you very much. 

The third year has been a some- 
what difficult year for the newest of 
the certification committees of The 
Florida Bar. Although we had more 
than 20 application requests, there 
was only one applicant to sit for the 
2001 examination. Even though the 
area of international law is becom- 
ing increasingly important in every- 
day business, very few of the over 
800 attorney members of the Inter- 
national Law Section took advan- 
tage of the certification option in 
international law as a valuable en- 
hancement to their professional ac- 
tivities. The committee had nu- 
merous discussions on the subject of 
how to increase interest in the cer- 
tification program. Some of the sug- 
gestions were implemented; others 
will be discussed for future imple- 
mentation. The members had differ- 
ing opinions on whether or not to 
recommend lowering the present 
requirements to sit for the exami- 
nation. It is expected that in one of 
its upcoming sessions, the commit- 
tee will recommend to lower some 
of the requirements to attract more 
applicants. In addition, the commit- 
tee has requested the assistance of 
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the International Law Section to 
increase the awareness of the pro- 
gram within the International Law 
Section. The committee is aware 
that the international law practice 
in Florida is a relatively small spe- 
cialty, but is also convinced that it 
will be able to attract many of the 
members of the International Law 
Section to become board certified. 
As chair, I want to express my sin- 
cere gratitude to our past chair, Ed 
Joffe, who was instrumental in 
bringing the certification in inter- 
national law to fruition. I also want 
to thank all members for their out- 
standing dedication to the work of 
this committee. I am confident that 
the program will be successful in the 
years to come. 
THOMAS Baur 
Chair 


Judicial Administration, 
Selection and Tenure 

The Judicial Administration, Se- 
lection and Tenure Committee deals 
with a wide range of matters regard- 
ing the judiciary. On an ongoing ba- 
sis, prior to each legislative session, 
the committee reviews all legislative 
bills pertinent to the judiciary which 
have been prefiled and, where ap- 
propriate, makes recommendations 
to the Board of Governors. 

One of the major duties of this 
committee is to support the continu- 
ing efforts of the Bar to obtain and 
retain qualified persons as judges of 
all of Florida’s courts. This includes 
exploring ways to attract members 
of the Bar with superior qualifica- 
tions to seek these positions, and 
also ways to retain the best who 
serve now. 

In this regard, subcommittees 


were appointed dealing with judicial 
benefits, judicial compensation, and 
the independence of the judiciary. 
The separate subcommittees on ju- 
dicial benefits and judicial compen- 
sation were combined in one report 
to the Board of Governors with rec- 
ommendations that the board take 
a favorable position in support of a 
general increase in judicial compen- 
sation. The board did adopt this as a 
legislative position as well as sup- 
porting an increase in the number 
of new judges certified by the Su- 
preme Court, which also was part of 
the committee’s recommendations. 

The Independence of the Judiciary 
Subcommittee previously prepared 
a “white paper and executive sum- 
mary” dealing with many areas of 
maintaining judicial independence 
and recommended to the Board of 
Governors that it adopt merit selec- 
tion and retention of trial judges in 
the November 2000 election. The 
Board of Governors ultimately 
adopted a legislative position sup- 
porting merit selection and reten- 
tion of trial judges. Unfortunately, 
the voters turned down the amend- 
ment in every part of the state. 

This committee felt the language 
on the ballot was misleading and 
contributed to its failure. Addition- 
ally, the committee began looking 
into the problem of merit retention 
elections and how to deal with ac- 
tive opposition. The committee will 
continue to review this, anticipating 
some circuits and counties will have 
election referenda in the future. 

The judicial nominating process is 
also a part of this committee’s scope. 
The committee feels this process is 
working effectively. The committee 
sent a letter to the governor ap- 
plauding his efforts to increase di- 
versity in judicial appointments and 
acknowledging that on the whole his 
judicial appointments have been 
persons of great quality. The com- 
mittee unanimously endorsed the 
present machinery for appointment 
of the various Judicial Nominating 
Commissions. 

One other subcommittee was re- 
activated and members appointed 
dealing with election abuses. This 
subcommittee had previously devel- 
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oped an informational and educa- 
tional package as a guide to help 
potential judicial candidates and 
applicants. The State Courts 
Administrator’s Office also pub- 
lished a booklet, “Guide to Under- 
standing Canon 7.” This information 
was distributed to local bars that 
were interested in assisting their 
communities with handling alleged 
election abuses, much like the Fair 
Campaign Practices Committee in 
Miami-Dade County. 

The committee also encouraged 
the Bar to vigorously pursue en- 
forcement sanctions through its 
grievance process against any un- 
successful judicial candidates who 
are involved in alleged election 
abuses, recognizing that successful 
candidates would, upon election, be 
subject to the Judicial Qualifica- 
tions Commission’s jurisdiction. 

This committee provides guidance 
and leadership for the improvement 
of the administration of justice and 
strives to maintain the integrity, in- 
dependence, and nonpartisanship of 
the judicial selection and retention 
process to ensure the highest quality 
of judges for the citizens of Florida. 
Its major aim is to keep Florida’s ju- 
diciary staffed by well-qualified, con- 
scientious, fair, and independent 
judges. The work of the committee for 
the past year has been directed to- 
ward accomplishing those goals. 

W. DexTER DouGLass 
Chair 


Judicial Evaluation 

The Judicial Evaluation Commit- 
tee has dedicated itself to preserv- 
ing and strengthening an indepen- 
dent judiciary. This year, the 
committee has accomplished impor- 
tant projects that will enhance an 
independent judiciary. 

We began with an overhaul of 
the confidential judicial evaluation 
program. First implemented in 
1998, the confidential judicial 
evaluation program is a voluntary 
initiative in which judges distrib- 
ute evaluation forms with all dis- 
positive orders. The evaluation 
forms for trial judges were to be 
returned directly to The Florida 
Bar and for district and Supreme 


Court judges to the Clerk of Court, 
which in turn forwarded them to 
The Florida Bar. The Florida Bar 
has uniformly maintained thor- 
ough confidentiality in providing 
completed evaluations to judges 
pursuant to Florida Rule of Judi- 
cial Administration 2.051(c)(4). 

The JEC found that the major 
flaw in the program was the lack of 
judicial and attorney participation. 
To improve participation in the pro- 
gram, the JEC focused this year on 
making evaluation forms more ac- 
cessible to attorneys and increasing 
the judiciary’s input on what to in- 
clude on the evaluation in order to 
best improve their performance. 

The cornerstone of our improve- 
ments was implementation of the 
attorney participation initiative. In 
order to increase attorney participa- 
tion, the JEC has now made evalu- 
ation forms available online through 
The Florida Bar website. The 
Florida Bar News publicized this 
“direct” attorney access to evalua- 
tion forms in a recent front page col- 
umn “Working for You” in the March 
15, 2001 issue. 

In order to accomplish increased 
judicial participation, the JEC de- 
termined that judiciary input should 
be sought on the strengths and 
weaknesses of the current evalua- 
tion form and what steps can be 
taken to increase judicial participa- 
tion in the program. Judicial Sur- 
vey Subcommittee Chair Michael 
Richmond successfully developed a 
survey. When the results are gath- 
ered and interpreted, the evaluation 
form will be revised accordingly. 

To highlight the JEC’s desire for 
increased judiciary input, the Judi- 
cial Survey was forwarded to Florida 
Supreme Court Chief Justice Wells 
who, in cooperation with the JEC, 
forwarded the survey to all Florida 
judges. In a letter included with the 
survey, Chief Justice Wells reiter- 
ated that the Supreme Court is par- 
ticipating fully with the program. 
Justice Wells further emphasized 
that in order to keep the present 
confidential program, “I can think 
of no adequate reason for failing to 
participate.” 

In light of our focus on the confi- 


dential evaluation system, it be- 
came clear that a revision of the 
Model Judicial Poll was also appro- 
priate. The JEC has been providing 
a Model Judicial Poll for use in lo- 
cal judicial polling to voluntary bar 
associations by request. A thorough 
update was made of the Model Ju- 
dicial Poll, which is being submit- 
ted to the Board of Governors for 
approval. 

As chair of the Judicial Evalua- 
tion Committee, I wish to thank the 
JEC’s Florida Bar liaison, Doris 
Maffei, as well as the members of 
the committee for their dedicated 
and diligent work. I would also like 
to thank The Florida Bar and Chief 
Justice Wells for supporting the 
committee and its initiatives. 
JENNIFER COBERLY 
Chair 


Judicial Nominating 
Procedures 

The Judicial Nominating Proce- 
dures Committee serves as liaison 
between the 26 judicial nominating 
commissions. It conducts annual 
training seminars for new and old 
commissioners, keeps track of new 
legislation pertaining to the nomi- 
nating process and merit selection, 
and recommends new procedures 
and/or rules to improve the nominat- 
ing process. 

The work this committee has done 
in the past two years has been very 
relevant to the Bar’s endeavor to 
keep our judiciary strong and inde- 
pendent. This includes the creation 
of the annual JNC Commissioner 
College, which is a required one-day 
course for all new commissioners. 
Part of the requirement is that a 
substantial portion of it be devoted 
to diversity issues. This year we had 
an outstanding program with an ex- 
cellent presentation on diversity. In 
addition, the JNCs amended their 
uniform rules of procedure to require: 
(1) newly appointed commissioners 
to receive training (to include diver- 
sity training) within 12 months of 
appointment; (2) adding a page to the 
JNC application to request the iden- 
tity of an applicant’s race and 
ethnicity for data collection purposes 
to assess and promote diversity in 


THE FLORIDA BAR JOURNAL/JUNE 2001 55 


| 
| 
| 
: 
| 


the judiciary; and (3) expanding the 
advertising pool to include minority 
and women’s bar associations. A new 
subcommittee was formed to review 
and evaluate the data collected. 

The first ever JNC Commissioner 
College was held at the Midyear 
Meeting in Miami. This advanced 
training seminar, which included 
diversity training, was designed to 
educate new and experienced com- 
missioners. The program covered a 
wide variety of issues such as: an 
overview of the JNCs and the courts; 
investigative procedures; diversity 
and interviewing; the role of the At- 
torney General’s Office and the 
JNCs; and uniform rules and proce- 
dures among the commissions. 

The committee is looking forward 
to planning a more advanced JNC 
Commissioner College for commis- 
sioners later this year. 

Another project this committee 
developed was the creation of a 
“JNC Hotline.” A list of experienced 
JNC commissioners who are not cur- 
rently serving was created and dis- 
seminated to all JNC chairs for their 
use as a resource in providing guid- 
ance to any JNC concerning their 
uniform rules or procedural matters. 

This committee strives to main- 
tain the integrity and independence 
of the judicial nominating process in 
support of merit retention and se- 
lection of judges. 

PHILIP FREIDIN 
Chair 


Juvenile Court Rules 

Much of the committee’s time this 
year has been spent on formulating 
a rule governing placement of de- 
pendent children into residential 
mental health treatment facilities. 
In May 2000, the Florida Supreme 
Court issued an opinion on such a 
placement, M.W. v. Davis, 765 So. 
2d 29 (Fla. 2000), and asked the 
committee to recommend a rule to 
cover these situations. A subcommit- 
tee appointed to begin work on a pro- 
posal reported on its work at the 
June 2000 meeting and a special full 
committee meeting was held in Au- 
gust to prepare a draft. Final action 
was taken on proposed Fla. R. Juv. 
P. 8.350, Placement of Dependent 


Child Into Residential Mental 
Health Treatment Facility, at the 
September 2000 meeting. The rule 
was filed with the Supreme Court 
and an official notice requesting 
comments was published in the Bar 
News. Oral argument was held on 
March 8, 2001. 

The committee prepared a supple- 
mental four-year-cycle report incor- 
porating 2000 statutory changes 
that was approved at the June 2000 
meeting and filed with the court in 
July. The committee also drafted 
and filed rules to implement a pilot 
program for attorneys ad litem for 
dependent children in the Ninth Ju- 
dicial Circuit and filed an emer- 
gency petition to allow parents to 
appear by audiovisual means in de- 
pendency and termination of paren- 
tal rights adjudicatory hearings. 
These amendments were approved 
by the court later in the year. 

Input was provided to the Rules 
of Judicial Administration Commit- 
tee on several issues this year. The 
committee discussed and provided 
comments on proposed rules for re- 
solving calendar conflicts, particu- 
larly for termination of parental 
rights cases. The committee also has 
proposed revisions to Fla. R. Jud. 
Admin. 2.085, to conform the time 
standards in that rule to statutory 
requirements for delinquency and 
dependency cases. 

As part of four-year-cycle revi- 
sions to the Rules of Judicial Ad- 
ministration, the Supreme Court 
changed the rules reporting cycle 
from four to two years. The commit- 
tee has already begun drafting rules 
for our next reporting cycle in 2002. 
Hon. JOHN M. ALEXANDER 
Chair 


Labor and Employment 
Law Certification 
On March 23, 2000, the Florida 
Supreme Court approved labor and 
employment law for board certifica- 
tion. Florida became only the third 
state, after Texas and South Caro- 
lina, to board certify attorneys in the 
area of labor and employment law. 
Few fully anticipated the over- 
whelming amount of interest in this 
new area of board certification. De- 
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spite a relatively short period of only 
two months between the creation of 
an application and the application 
filing deadline, the committee re- 
ceived 166 applications. Of these, 66 
applicants are seeking exemption 
from the certification examination 
under the 20-year “grandfathering” 
provision of Rule 6-23.3(g). 

At this writing, the committee has 
not yet completed the grading of ex- 
aminations and final application 
approval. Even so, it appears that 
there will be a greater number of 
attorneys board certified this year 
in labor and employment law than 
in any other area of certification 
during the past 10 years. 

Challenged by the tide of applica- 
tions, the committee held 10 days 
of meetings, in addition to the scores 
of hours each committee member 
spent outside these formal sessions 
drafting examination questions. 

The committee promulgated in- 
ternal operating procedures, drafted 
the application, reviewed submis- 
sions by applicants and references, 
created test specifications, validated 
specifications through input from a 
blue ribbon panel of selected aca- 
demics and practitioners, and 
graded the examinations. 

The certification examination was 
administered to 85 examinees on 
March 6, 2001. Mindful of the 
Florida Supreme Court’s comments 
in approving labor and employment 
law, the committee designed the ex- 
amination to ensure competence in 
both labor and employment law. The 
examination tested the applicants’ 
knowledge of a broad spectrum of 
federal and state laws and prin- 
ciples governing the employment 
relationship, as well as the ability 
to apply those laws and principles. 
The committee took pains to ensure 
that the examination was adminis- 
tered and graded fairly. 

Having benefitted from a steep 
learning curve its first year, the 
committee plans in the coming 
year to streamline the application 
process, to further improve the ex- 
amination, and to utilize the law- 
yers board certified this year as 
blind references to ensure the 
character, ethics, and profession- 
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alism of applicants. 

The committee is indebted to 
Michelle Lucas, certification special- 
ist; Sue Legg, Ph.D.; Dawna 
Bicknell, Director, Legal Specializa- 
tion and Education; and Jake 
Schickel, BLSE liaison, for their 
hard work and invaluable assis- 
tance. The chair is indebted to the 
members of the committee for their 
tireless efforts during this first vi- 
tal year. 

Ricuarp C. McCrea, JR. 
Chair 


Law Office Management 
Assistance Service 

This year we happily celebrate the 
20th anniversary of the creation of 
The Florida Bar’s Law Office Man- 
agement Assistance Service 
(LOMAS). The service began on July 
1, 1980, as an innovative new Bar 
program that, according to then 
Florida Bar President Samuel S. 
Smith, was to be “The ounce of pre- 
vention that may prevent the costly, 
disciplinary pound of cure.” From 
that beginning, LOMAS has now 
become the model for the 19 other 
bars that have since started their 
own practice management assis- 
tance programs. 

I’m pleased to report that, again 
this year, LOMAS will have re- 
corded more than 10,000 requests 
from Bar members seeking assis- 
tance in: 

Client relations such as strategies 
and techniques for improving client 
selection, attorney-client communi- 
cation, and professional diligence; 

Financial management such as 
trust accounting, budgeting, time- 
keeping, billing, collections, and fee 
agreements; 

Business planning such as start- 
ing, merging, dissolving, space plan- 
ning, and marketing of a law prac- 
tice; 

Technology such as legal software, 
computer hardware and related of- 
fice equipment, and Internet usage; 

Practice Management such as cli- 
ent intake, conflict-of-interest 
checking, docket control, document 
management and retention, and fil- 
ing systems; 

Risk management such as liabil- 


ity insurance, malpractice preven- 
tion, employee safety, and disaster 
preparedness; 

Office policies and procedures 
such as personnel management, 
records management, and facility 
management; and 

Law firm growth and governance 
such as governing agreements, 
structure, partner compensation 
systems, associate hiring and reten- 
tion, and retreat plans. 

These requests have resulted in 
the LOMAS practice management 
advisors recording a record number 
of lectures to law schools and 
speeches to voluntary and local bar 
associations, in addition to conduct- 
ing the voluntary, disciplinary, and 
diversionary on-site office reviews 
the service is known for. 

Among the many important ac- 
complishments this year was the 
completion of the newest LOMAS 
publication, The Essential Guide to 
Starting and Managing a Law Prac- 
tice in Florida. 

All of these activities made for an 


exciting year with each activity sup- 
porting the committee’s emphasis on 
the service and professionalism as- 
pects of the LOMAS mission state- 
ment. LOMAS is now known as the 
place to go within The Florida Bar 
for both innovative and practical in- 
formation on practice management, 
marketing, and technology. As such, 
established law firms, as well as 
newly admitted members, find 
LOMAS to be a particularly benefi- 
cial and useful member benefit. 
WALTER CRUMBLEY 

Chair 


Law Related Education 

Continuing the year 1999 incep- 
tion, the staff members of the 
Florida Law Related Education As- 
sociation (FLREA) engaged the com- 
mittee members in mock class train- 
ing on various law-related topics. 

Also keeping with tradition, the 
committee again this year revised 
and published the Legal Guide For 
New Adults, which explains basic 
laws, focusing on the rights and re- 
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The Long Range Planning Committee created 
a subcommittee to study recent trends in 
technology and ensure that the action plans in 
“Meeting the Challenges” keep up with the 
ever-changing technological advances. 


sponsibilities upon becoming an 
adult. This pamphlet, which is dis- 
tributed to high school seniors each 
year, covers a variety of topics in- 
cluding driving, drinking, consumer 
protection, voting, and jury duty. 
The State of Florida Department of 
Education continues to pay for the 
mailing costs of the distribution, 
which was done in spring 2000. 

One of the functions the commit- 
tee continued to focus on this year 
was to act as a clearinghouse for 
law-related activities that are occur- 
ring across the state. Toward this 
end, committee members are follow- 
ing up on the Legal Guide For New 
Adults to ensure that the pamphlets 
are being received and distributed 
to students. One of the continuing 
goals of the committee is to organize 
the information about law-related 
education activities throughout the 
state, and to add a little more struc- 
ture to individual efforts, so that 
continued participation by members 
of The Florida Bar is made easier 
and more effective. 

The mission of the Law Related 
Education Committee of The Florida 
Bar continues to be to promote ef- 
fective law-related education pro- 
grams in grades K-12, with empha- 
sis on understanding the rights and 
responsibilities of citizens in a par- 
ticipatory democracy, i.e., good citi- 
zenship. During the 2000-01 year 
term, our committee continued its 
long-standing tradition of working 
closely with the FLREA (funded 
with assistance from the Florida 
Bar Foundation IOTA Program). 
The committee offered advice, assis- 
tance, and volunteers for many of 
the programs, activities, and 
projects of the association including: 
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an LRE Manual distribution to 
schools, a We The People competi- 
tion (constitutional law), a high 
school statewide mock trial compe- 
tition, Law Week activities, and 
“Project Citizen.” For the future, the 
Law Related Education Committee 
will be focusing on the vast array of 
evidence at the state and national 
levels justifying increased attention 
to education and outreach efforts 
directed at our youth. The commit- 
tee continues to believe that law-re- 
lated education provides the foun- 
dation for combating eroding public 
trust and confidence while equip- 
ping our youngest citizens with the 
knowledge and skills to preserve 
and improve our democracy and the 
institutions therein. In that stead, 
law-related education will help re- 
build public trust and confidence in 
the Bar and the judiciary. 

Noe. G. LAWRENCE 

Chair 


Lawyer Referral Service 

The Lawyer Referral Service Com- 
mittee had a very active and produc- 
tive year. The committee focused on 
ushering the service into the 21st 
century by having a presence on the 
Internet. The committee staff 
worked with the Bar’s Information 
Systems staff in developing an in- 
teractive website for the service and 
in developing online membership 
application and reporting features. 

Establishing a website for the ser- 
vice on the Internet will help de- 
crease the traffic on the LRS phone 
lines and will be another vehicle for 
making referrals. The online service 
will be available 24 hours a day, 
seven days a week and will make the 
service easily accessible to the pub- 


lic any time of the day or night. The 
online membership application and 
reporting features will make it 
easier for lawyers to join the service 
and they will be able to update their 
areas of law and file reports at the 
click of a mouse. This will help de- 
crease postage costs and voluminous 
paper work for the staff. 

The service experienced an out- 
standing year in referrals and rev- 
enues in 2000. The staff of the ser- 
vice made over 114,804 referrals and 
the service received over $574,000 
in revenue. The 114,804 referrals 
were the most referrals ever made 
in a single year since the service was 
established in 1972. The top five 
areas of law referred were: 1) fam- 
ily law (18,487), 2) personal injury 
law (7,552), 3) labor law (7,323), 4) 
consumer law (6,734) and 5) real 
estate law (5,497). 

At the Bar’s General Meeting in 
September in Tampa, the commit- 
tee viewed a presentation by Legal 
Advice Line, a national company 
that provides unbundled legal ser- 
vices such as telephone advice, docu- 
ment preparation, and document 
review. The company is interested 
in forming partnerships with state 
and local bar associations around 
the country. The committee re- 
viewed the proposal and referred it 
to the Professional Ethics Commit- 
tee and Standing Committee on Ad- 
vertising for further review. 

The committee continues to strive 
to create public awareness of the 
service through Yellow Pages adver- 
tising and news releases, and mem- 
bership awareness via the Bar 
News, Journal and The Florida Bar 
website. The committee will con- 
tinue to recruit more attorneys to 
join the service, especially in 
underrepresented counties. 

At the Bar’s Annual Meeting in 
June, the committee and the volun- 
tary bar association executive direc- 
tors will view a presentation from 
ilawyer.com, a national online law- 
yer referral network based in San 
Francisco. Two key features of the 
network are accessibility and effi- 
ciency. A person accessing the 
ilawyer.com site will provide their 
name, address, telephone number, 
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and appointment availability, and 
will describe their legal problem. 
The ilawyer.com network will link 
the client to a referral service in his 
or her locality, and the client will 
have direct access to The Florida 
Bar Lawyer Referral Service. The 
ease and efficiency of the 
ilawyer.com network means that 
participating attorneys are likely to 
enjoy a wider pool of clients. 

At the Annual Meeting, the com- 
mittee will also make plans and dis- 
cuss its goals and objectives for the 
2001-02 Bar year. 

Barry A. STEIN 
Chair 


Long Range Planning 

The Long Range Planning Com- 
mittee (LRPC) is responsible for 
maintaining and updating “Meeting 
the Challenges,” the strategic plan 
for The Florida Bar. This plan, 
which was officially adopted by the 
Board of Governors in 1998, con- 
tains four key strategic priorities: 1) 
Shape the practice of law to the le- 
gal needs of the public; 2) Enable 
Bar members to meet those needs 
and to maintain the independence 
necessary and appropriate to the 
legal justice system; 3) Set and 
maintain standards of ethics and 
professionalism; and 4) Institution- 
alize the strategic planning process. 

In an effort to encourage imple- 
mentation of all action plans posted 
in “Meeting the Challenges,” the 
chair of the Long Range Planning 
Committee and the president of The 
Florida Bar recently requested a de- 
tailed report from all sections and 
substantive law committees regard- 
ing what implementation steps have 
been taken in the past 18 months on 
the Bar’s strategic plan. Sections and 
committees were also asked to dem- 
onstrate what steps they will take 
in the next 18 months in reference 
to implementation of relevant “Meet- 
ing the Challenges” action plans. 
Additionally, the chair of the LRPC 
and the president requested feed- 
back and suggestions for future ac- 
tion plans. The LRPC received doz- 
ens of detailed responses from 
substantive law committees, sec- 
tions, divisions, and other Bar enti- 


ties regarding implementation and 
suggestions. The LRPC carefully 
studied those reports and came to the 
conclusion that most entities are 
complying with the Bar’s long range 
plan. The committee studied each 
individual action plan and reviewed 
what Bar groups have accomplished 
since the plan was first published. 
The committee also reviewed the new 
suggestions and assigned them to 
subcommittees. 

Besides monitoring implementa- 
tion and reviewing past action plans, 
the LRPC is responsible for study- 
ing the social, political, and demo- 
graphic trends that affect lawyers 
and the legal profession and creat- 
ing new action plans, when needed. 
Issues such as reciprocity, diversity, 
ancillary business practices, and 
technology took center stage during 
the year. The LRPC initiated several 
new action plans this year. 

First, to encourage that all Bar 
entities comply with the strategic 
plan, the LRPC presented the follow- 
ing action plan which was approved 
by the Board of Governors: “Both the 
Budget Committee and the Program 
Evaluation Committee shall require 
all funding and program requests to 
state how and where the request fits 
into the long range strategic plan of 
The Florida Bar.” 

The committee also developed two 
new action plans and amended an- 
other focusing on technology. The 
new action plans focus on increasing 
the number of services provided on 
FLABAR Online, encouraging mem- 
bers to utilize the website, making 
all membership benefit services 
available through FLABAR Online 
in the near future, providing eco- 
nomic incentives to those who use the 
website services provided by the Bar, 
and a complete effort to have all 
members of The Florida Bar 
“Internet ready and able” by the year 
2003. All of these action plans were 
approved by the Board of Governors. 

The LRPC spent a great deal of 
time studying the important issue of 
diversity within the profession. Sev- 
eral action plans were developed by 
the committee and were recently sent 
to the Board of Governors for a vote. 
One of those action plans focuses on 


the implementation of policies and 
procedures to ensure that all seg- 
ments of the legal profession have an 
equal opportunity to be represented 
in The Florida Bar and the legal pro- 
fession in Florida in areas such as 
the composition of officers, boards 
and committees, the composition of 
continuing education programs and 
seminars sponsored by or affiliated 
with The Florida Bar, the composi- 
tion of bar staff employees, and the 
composition of court administrative 
staff and law clerks. Another action 
plan concentrates on the implemen- 
tation of policies and procedures to 
ensure that all persons and busi- 
nesses have an equal opportunity to 
provide goods and services to The 
Florida Bar and its related entities. 
A third action plan deals with the 
implementation of a program of en- 
couragement for Florida legal em- 
ployers regarding the hiring and re- 
tention of a diverse workforce. 

The Long Range Planning Com- 
mittee recently held a workshop 
where technology experts spoke to 
the committee and its invited 
guests. The committee has since cre- 
ated a subcommittee to carefully 
study recent trends in technology 
and ensure that the action plans in 
“Meeting the Challenges” keep up 
with the ever-changing technologi- 
cal advances. 

Strategic planning ensures the 
continuing vitality of The Florida 
Bar. Sound strategic planning 
builds consensus and commitment 
among leadership and staff and en- 
courages completion of common 
goals. The Long Range Planning 
Committee has continued to serve 
the Bar this year by creating and 
maintaining action plans designed 
to achieve these objectives. 

JOHN W. THORNTON, JR. 
Chair 


Marital and Family 

Law Certification 
Professionalism is a major con- 
cern for The Florida Bar and the 
courts. This is also an area of focus 
for the Marital and Family Law Cer- 
tification Committee. The need for 
professionalism in the practice of 
law is never more important than 
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in the family law arena. 

Dissolution of marriage (divorce) 
is acrisis for any family and can have 
devastating emotional and financial 
consequences. It is essential that 
attorneys help diffuse this poten- 
tially volatile situation rather than 
accelerating the conflict. The hard 
feelings created during the legal pro- 
ceeding will have long term negative 
results in the lives of the parties and 
their children. For this reason, the 
attorney who is competent, reason- 
able, and respectful of the other at- 
torney and client will better serve the 
needs of his or her own client. 

The peer review forms request 
information evaluating an 
applicant’s level of respect, civility, 
and cooperation with the court and 
opposing counsel. The attorney as 
the “counselor” rather than as the 
“hired gun” places emphasis on pro- 
fessionalism. 

The Marital and Family Law Cer- 
tification Committee continues to 
value the legal skills necessary to 
present a client’s case to the trier of 
fact. The most professional and com- 
petent attorneys cannot settle some 
cases and will require that a judge 
make a ruling. To this end, the com- 
mittee continues to work to make 
the examination as fair as possible. 
There is a need for constant updat- 
ing and reevaluating of all areas of 
the test. 

This year, 32 people applied to 
take the Family Law Certification 
exam. Of those, 28 were approved 
to take the exam and 25 people ac- 
tually took the exam in Tampa on 
March 7, 2001. 

I have served on a number of com- 
mittees; however, the Marital and 
Family Law Certification Commit- 
tee is the hardest working group 
with whom I have ever served. The 
members put in long hours review- 
ing applications, researching, writ- 
ing, and grading the exams. A spe- 
cial thanks is due the members of 
the committee, Rick Nail, Terry 
Fogel, David Garfinkel, Stann Giv- 
ens, Susan Greenhawt, Matt 
Nugent, Richard West, and Scott 
Rubin. 

Cherie Morgan is the Bar liaison 
for this committee. She is a pleasure 


to work with and goes beyond the 
“call of duty” to assist the commit- 
tee and applicants with the appli- 
cation process. 

Certification assists the public by 
identifying competent lawyers. At 
the same time, those lawyers who 
prepare for the exam also improve 
their own knowledge and skills. 
Say D.M. Kest 
Chair 


Member Benefits 

The 2000-01 Member Benefits 
Committee continued to search for 
programs to provide benefits for 
Florida Bar members. The 
committee’s focus was on insurance 
programs, e-commerce proposals, 
and communication to Bar mem- 
bers. 

The committee considered propos- 
als for liability insurance programs 
and forwarded its recommendations 
to the Board of Governors. 

The committee, with the able as- 
sistance of Suzanne Trefry of Busi- 
ness Planning Concepts, prepared a 
member benefits booklet to be sent 
to all Bar members with the 2001- 
02 fee statement. 

The committee considered several 
e-commerce proposals during the year 
and decided to table all proposals for 
12 months while the marketplace 
adjusts to the new technologies. 

The committee developed a direct 
link from the Bar’s home page to the 
member benefits page. 

The committee continued to 
search for new and better benefits 
for all members. 

Jim Lupino 
Chair 


Military Affairs 

The scope and function of The 
Florida Bar Military Affairs Com- 
mittee is two-fold: first, to gather 
and disseminate information, share 
expertise, and advise the members 
of The Florida Bar on all matters 
relating to the practice of military 
law in Florida; and, second, to serve 
as the link between The Florida Bar 
and the active duty, reserve, Na- 
tional Guard, and retired military 
attorneys within Florida. In support 
of this mission, the committee facili- 
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tates legal assistance programs for 
service personnel, retired members, 
and their dependents. Additionally, 
the committee promotes profes- 
sional development of military at- 
torneys and fosters understanding 
and cooperation between The 
Florida Bar and the military legal 
community. 

The highlight of the committee’s 
activities for the year was the Mili- 
tary Law and Legal Assistance Sym- 
posium. This year marks the first 
time a military installation was se- 
lected as the site of the annual sym- 
posium, which was held in January 
at the Naval Air Station in Jackson- 
ville. Attendees were treated to a 
tour of the USS JOHN F. 
KENNEDY (CV 67), a multimission 
aircraft carrier with her homeport 
at Naval Station Mayport, Florida. 
The symposium featured presenta- 
tions by a number of distinguished 
speakers, including Justice Major B. 
Harding; Rear Admiral Donald J. 
Guter, Judge Advocate General of 
the Navy; University of Miami 
School of Law Professor Lee 
Schinasi; U.S. Attorney Donna 
Bucella; Navy-Marine Corps Court 
of Criminal Appeals Judge Charles 
W. Dorman; and John Sampson, 
Commissioner/General Master, 
Duval County. 

This year, Walter T. Cox III, Se- 
nior Judge of the U.S. Court of Ap- 
peals for the Armed Forces, was 
awarded the Bar’s prestigious 
Clayton B. Burton Award of Excel- 
lence for his outstanding character 
and leadership in promoting the 
quality of legal services furnished to 
Florida military members and their 
families. 

The committee is currently con- 
ducting a comprehensive analysis of 
the present and future legal needs 
of the military community in 
Florida, with a view to developing 
new programs and revising and re- 
fining current programs to ensure 
that the committee continues to ful- 
fill its mission. The committee ex- 
presses its appreciation to Colonel 
Hal Youmans for his tremendous 
leadership and hard work in this 
long range planning effort. 

The committee continues to pub- 
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lish and distribute the Operation 
Stand-by Directory, a reference pub- 
lication that enables military attor- 
neys to contact Florida practitioners 
who possess subject matter exper- 
tise in various areas of Florida law. 
The committee also manages Opera- 
tion Take One, a program that dis- 
tributes informational pamphlets on 
specific legal issues to the various 
military bases throughout the state. 
Subcommittee work is currently 
underway drafting proposed legisla- 
tion regarding termination of leases 
for military members. The commit- 
tee is also continuing its efforts to 
have the POW/MIA flag flown on 
public buildings in Florida. 

The committee could not function 
without the assistance of Jennifer 
S. Wilson of the Bar staff. Although 
new to the committee this year, Jen- 
nifer quickly acclimated herself to 
our occasional use of military jargon 
and our unique programs, and we 
are grateful for her diligent, capable 
work and ready smile. 

JUDGE MARGARET O. STEINBECK 
Chair 


Prepaid Legal Services 

The Prepaid Legal Services Com- 
mittee serves members of The 
Florida Bar and the general public 
to promote the attainment of the 
Bar’s established goal that every 
citizen of the state should have ac- 
cess to the legal system. The Bar has 
recognized that citizens do not seek 
legal assistance for various reasons, 
including failure to recognize that 
they have a legal problem, inability 
to locate an attorney, and fear of 
excessive cost of legal representa- 
tion. As one means of addressing 
this issue, The Florida Bar has 
adopted Chapter 9 of the Rules 
Regulating The Florida Bar to en- 
courage the establishment, opera- 
tion, growth, and development of 
legal services plans which are avail- 
able to increase an individual’s op- 
portunity to obtain affordable legal 
services and thus better access to 
the legal system. 

As members of this standing com- 
mittee, we serve two main functions. 
The first is the primary function of 
the committee: The Board of Gover- 


nors has delegated to the commit- 
tee the duty of reviewing proposed 
legal services plans for compliance 
with the requirements of Chapter 9. 
The second function of the commit- 
tee has evolved through the leader- 
ship of past chairs and is an exten- 
sion of the ultimate purposes for 
which Chapter 9 was created. The 
committee serves to promote the 
establishment of legal services plans 
and to educate members of The 
Florida Bar in working within es- 
tablished plans or creating opportu- 
nities as individual practitioners 
through legal services plans. Over 
the course of 2000 and 2001, the 
committee undertook several tasks 
to accomplish these goals. 

In reviewing legal services plans, 
the committee’s task is to review all 
aspects of those plans that fall 
within the purview of Chapter 9. 
This includes legal services plans 
that have been created to serve an 
organization with an identifiable 
common interest or purpose. The 
committee does not review or regu- 
late legal services insurance plans. 


These plans are created and regu- 
lated by the Department of Insur- 
ance pursuant to F.S. Chapter 642. 
In 2000 and 2001, the committee 
completed the review of several le- 
gal services plans and provided rec- 
ommendations to the Board of Gov- 
ernors for final action. In 1998, the 
committee completed and extensive 
revision of Chapter 9 through the 
leadership of former committee 
chairs Christopher N. Giuliana and 
John Schaefer. The plans recently 
reviewed by the committee were 
done so in accordance with the regu- 
lations, process, and procedure 
adopted by the revised rule. The 
chair and an appointed subcommit- 
tee first reviewed each plan. The 
subcommittee submitted recom- 
mendations to the full committee, 
which were acted upon at the 
committee’s regular meetings. The 
revised rule has clarified the re- 
quirements and the process and has 
enabled the committee to more effi- 
ciently and fully review the submit- 
ted plans. The result is that in 
2000-01, the committee recom- 
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The Quality of Life/Stress Management 
Committee defines those stressors and 
quality of life issues which negatively affect 
attorneys and judges, to develop solutions 
and increase the awareness of those issues. 


mended full approval of six new le- 
gal services plans and recommended 
denial of one. The Board of Gover- 
nors accepted each of the recommen- 
dations. 

In addition to satisfying its regu- 
latory purpose, the committee con- 
tinued its mission of promoting the 
participation of attorneys in legal 
services plans. The committee be- 
lieves that the more individual at- 
torneys are made aware of the op- 
portunities available through the 
participation in legal plans, the 
more available affordable legal ser- 
vices will be to members of the gen- 
eral public. At the 2000 Annual 
Meeting, the committee co-spon- 
sored with the Florida Lawyer’s Le- 
gal Insurance Corporation (FLLIC) 
a seminar entitled Legal Services 
Plans: Fundamentals, Practice and 
Opportunities. The seminar was 
well-attended and provided insights 
from legal services plan participat- 
ing attorneys to matters specific and 
unique to legal services plans. Spe- 
cial thanks to John Schaefer, Scott 
R. Jay (and his wife), and William 
Garrett for serving as speakers. At 
the 2001 Annual Meeting, the com- 
mittee will once again co-sponsor a 
seminar with FLLIC. This year’s 
seminar is entitled Increasing Prof- 
itability by Using Prepaid Legal 
Services Plans, and is being coordi- 
nated by committee co-vice chair 
Paul F. Penichet to concentrate on 
the goal of assisting Bar members 
in expanding and enhancing their 
individual practices by participating 
in legal services plans. 

As I have completed my first year 
of service to the committee as chair, 
I must thank each and every mem- 
ber of our committee for their efforts, 
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involvement, and participation in 
the important tasks that have been 
delegated to the committee. Special 
thanks are deserved for Paul F. 
Penichet and Thomas O. Michaels 
for their service as co-vice chairs and 
to Rebecca M. Jones, program ad- 
ministrator, for her overall assis- 
tance and motivation for ensuring 
that committee matters are handled 
accordingly. In closing, I must give 
my very special thanks and appre- 
ciation to former chair John 
Schaefer. In addition to serving the 
committee as the most recent former 
chair, his second term as chair, John 
has served as chair of the subcom- 
mittee responsible for the 1998 ex- 
tensive revision of Chapter 9 and as 
a frequent seminar speaker. John 
has been a great contributor to the 
committee and is among our great- 
est assets. He has also been a great 
friend to me, has provided me with 
invaluable assistance through my 
first year as chair, and has helped 
it to be a rewarding privilege for me. 
DANIEL F. MANTzARIS 

Chair 


Pro Bono Legal Service 

Since the inception of the manda- 
tory pro bono reporting rule in 1994, 
pro bono participation by Florida 
attorneys has steadily increased. 
The number of attorneys personally 
providing pro bono service has 
grown from 22,283 attorneys provid- 
ing 561,352 hours to 26,897 attor- 
neys providing 1,146,502 hours of 
pro bono services. 

Bar members report whether they 
have satisfied their professional re- 
sponsibility to provide pro bono le- 
gal services to the poor on a simpli- 
fied reporting form which is part of 


the members’ annual membership 
fees statement. The committee has 
been working with Florida Bar staff 
to improve the pro bono reporting 
form to help correct some data en- 
try problems that have recently been 
identified. Six categories are in- 
cluded on the statement which in- 
clude personally providing pro bono 
legal service, collectively through a 
law firm plan filed with the local 
circuit pro bono committee, provid- 
ing service in a special manner, un- 
able to provide pro bono services, 
deferred from providing service or 
making a contribution to a legal aid 
organization. Reports compiled af- 
ter the 1999 dues statements indi- 
cated some apparent discrepancies 
in certain categories of the report- 
ing form, particularly in the area of 
law firm collective satisfaction. Bar 
staff also found instances of incor- 
rect data entry while tabulating 
statewide statistics which has re- 
sulted in a change in the keying pro- 
cess. With the corrected statistical 
information, the committee will 
soon be able to issue the report on 
pro bono service in Florida, as re- 
quired in Rule 4-6.5(b)(2)(C), Rules 
Regulating The Florida Bar. This 
report will include the 1999 and 
2000 reporting periods. 

The committee has spent the ma- 
jority of its time over the past two 
years gathering information on the 
substantial pro bono service being 
provided by government attorneys 
and considering whether changes 
should be recommended in the por- 
tion of Rule 4-6.1, Rules Regulating 
The Florida Bar, which defers gov- 
ernment attorneys from providing 
pro bono service. Statistics indicate 
a large number of government at- 
torneys report deferred status on 
their annual dues statement while 
also indicating either providing pro 
bono service or contributing to a le- 
gal aid organization. The committee 
reviewed pro bono participation poli- 
cies of a number of government en- 
tities such as the Florida Attorney 
General’s Office, county and city at- 
torney offices, state attorney offices, 
and public defender offices and met 
in three major cities and heard tes- 
timony from government attorneys 


4 


who are providing pro bono legal 
service. As a result of this review, 
the committee has voted to recom- 
mend to the Supreme Court of Florida 
that the deferral for government at- 
torneys be removed from the rule. 

Most recently, on October 25, 
2000, the Supreme Court of Florida 
issued an administrative order cre- 
ating a special judicial and judicial 
staff task force to work with the com- 
mittee to study how a pro bono com- 
mitment can be carried out by 
judges and judicial staff, to collect 
information on nontraditional pro 
bono activities by judges and judi- 
cial staff in Florida, and to consider 
the need for rules relating to pro 
bono service by judges and judicial 
staff. The committee and task force 
are to report their findings to the 
court in fall 2001. The task force has 
a membership of seven, comprising 
trial and appellate judges and a ju- 
dicial staff attorney. Currently, task 
force and committee members have 
been assigned to subcommittees to 
investigate each of the areas in- 
cluded in the administrative order 
issued by the Supreme Court. 

A statewide pro bono director 
project was established in January 
2000. The project is funded by The 
Florida Bar, the Florida Bar Foun- 
dation, and contributions from the 
law firms of Holland and Knight; 
Ruden, McClosky, Smith, Schuster 
& Russell; and Stroock & Stroock 
and Lavan. The project works with 
the committee to encourage and as- 
sist pro bono circuit committees, 
voluntary bar associations, bar sec- 
tions, law firms, corporations, gov- 
ernment entities, the judiciary, and 
pro bono organizations in the devel- 
opment of increased attorney par- 
ticipation in Florida’s pro bono le- 
gal services plan. The project 
director position is currently vacant 
and efforts are underway to fill this 
position. 

The committee is fortunate to 
have the opportunity each year to 
learn firsthand the many ways that 
Florida lawyers are fulfilling their 
professional responsibility in pro- 
viding pro bono legal services to the 
least fortunate in our state. While 
the need for legal assistance to en- 


sure equal access to our legal sys- 
tem is daunting, the committee is 
pleased to report that in Florida, the 
members of The Florida Bar are tak- 
ing on the challenge with enthusi- 
asm, creativity, and professional- 
ism. 

NATASHA PERMAUL 

Chair 


Professional Ethics 

The Professional Ethics Commit- 
tee is responsible for providing guid- 
ance to Bar members concerning 
professional ethics questions. The 
PEC issues formal advisory ethics 
opinions that are published in a 
book entitled Professional Ethics of 
The Florida Bar. The formal opin- 
ions may also be accessed through 
the Bar’s website at www. flabar.org. 
The PEC also provides informa- 
tional packets and quarterly Ethics 
Updates on-line. The PEC reviews 
informal written opinions issued by 
staff counsel and reconsiders them 
sua sponte as deemed appropriate 
or if the inquiring attorney seeks re- 
view of the informal staff opinion. 
In addition, the PEC sponsors an 
annual professional ethics seminar. 
The PEC was busy during the past 
year, meeting three times and issu- 
ing several formal opinions. The 
PEC is staffed by the Bar’s ethics 
department. The attorneys on staff 
research and draft informal staff 
opinions and maintain the toll-free 
ethics hotline for Bar members. 

In response to an inquiry from a 
member of The Florida Bar, the PEC 
issued Opinion 00-1 regarding the 
use of an “of counsel” attorney’s 
name in the name of a law firm. The 
PEC concluded that it is permissible 
to use the name of an “of counsel” 
attorney in a firm name, provided 
that the “of counsel” attorney is a 
partner who has retired from the 
firm, the attorney’s name was used 
in the firm name previously, and the 
attorney maintains a traditional “of 
counsel” relationship with the firm 
by practicing law only through the 
law firm. 

In response to inquiries from 
members about the ethical propri- 
ety of an attorney agreeing with an 
insurance company to accept a 


settlement into an account set up for 
the client by the insurance company, 
the PEC issued Opinion 00-2. The 
account would be similar to an in- 
terest-bearing checking account, but 
would be administered by a finan- 
cial institution acting as an asset 
custodian for a number of insurers 
and the funds would not be FDIC 
insured. The client could not pay 
additional funds into the account 
and the account would be closed once 
it reached a set minimum amount. 
The settlement to the client would 
include attorneys’ fees and any 
funds to which a third party may 
have a client. The PEC concluded an 
attorney should not participate in 
such an arrangement as it circum- 
vents trust accounting rules, the 
attorney’s duties to third persons 
who may have an interest in the 
funds, and participation in the IOTA 
program. 

The PEC addressed the provision 
of legal services over the Internet in 
Opinion 00-4. A member inquired 
whether it was ethically permissible 
to provide limited online legal ser- 
vices on simple matters not involv- 
ing office visits or court appear- 
ances. The PEC stated in the 
opinion that it is permissible for a 
Florida attorney to provide legal 
services over the Internet as long as 
it is done through the attorney’s law 
firm and the matters do not require 
in-person consultation or court ap- 
pearances. The PEC noted that all 
of the rules of professional conduct 
apply to such a representation, in- 
cluding the duties of competence, 
communication, confidentiality, and 
the duty to avoid conflicts of inter- 
est. The PEC further opined that, 
under most circumstances, an attor- 
ney does not violate the duty of con- 
fidentiality by communicating with 
a client using unencrypted e-mail. 
The PEC noted that if the client’s 
matter was too complex to handle 
over the Internet, the inquiring at- 
torney must decline the Internet 
representation. 

The Professional Ethics 
Committee’s popular yearly CLE 
program addresses areas of ethics 
and professionalism of great signifi- 
cance to Bar members. The PEC 


THE FLORIDA BAR JOURNAL/JUNE 2001 63 


| 
| 
| 
i 
| 
| 
| 
| 


again will sponsor a Master’s Semi- 
nar on Ethics at the 2001 Annual 
Meeting. 

The ethics opinion process contin- 
ues to rate as the most desirable 
service on membership surveys. The 
PEC is committed to providing eth- 
ics guidance to Bar members. The 
PEC would like to thank the staff of 
the ethics department for their dedi- 
cation, assistance, and support in 
providing such guidance throughout 
the year. 

ADELE STONE 
Chair 


Professionalism 

The Committee on Professional- 
ism entered into its ninth year with 
renewed optimism and vigor. The 
committee has continued its part- 
nership with the Supreme Court 
Commission on Professionalism and 
sharing the vast resources that have 
been assembled in pursuit of a vari- 
ety of innovative projects. The un- 
tiring efforts of the Center for Pro- 
fessionalism staff have helped turn 
idea into reality. 

During the year, the committee 
operated via seven subcommittees: 
the Historical Video Series, MAPP 
(Mentoring), the Annual Profession- 
alism Award, the Faculty Award, 
the Master’s Seminar, the Student 
Essay Award, and New Projects. 
Additionally, in conjunction with 
the commission, several committee 
members have worked on diversity 
issues. This joint effort has also re- 
sulted in the establishment of a Ju- 
dicial Award for Professionalism 
created in honor of Judge William 
Hoeveler. 

The Historical Video Series con- 
tinued its work with interviews of 
Justices Barbara Pariente and 
Peggy Quince, and Judge Jacqueline 
Griffin. These films and other films 
previously recorded have been cir- 
culated to the law school libraries 
in the state. 

The MAPP program is continuing 
to progress during its first official 
year of existence, making adjust- 
ments as needed to streamline and 
perfect this novel program in the 
three pilot cities. The MAPP hand- 
book is posted on the website for 


downloading. An excerpt of a video 
by Judge William Hoeveler urges 
qualified attorneys to join the pro- 
gram. 

The Annual Professionalism 
Award Subcommittee is chaired by 
past committee chair Judge Claudia 
Isom. As expected, there was an 
abundant array of thoughtful pro- 
grams submitted. This coveted 
award will be presented at the An- 
nual Meeting in Orlando. 

The Student Essay Award is a 
new project chaired by Ross 
Goodman. Its purpose is to provoke 
early consideration of the impor- 
tance of professionalism in would- 
be lawyers. The winner will receive 
an expense-paid visit to the Florida 
Supreme Court and a check for 
$1,000 to be presented by Justice 
Major B. Harding. A traveling tro- 
phy, The Lion of Justice, will be sent 
for display to the winning school. 

The New Project Development 
Committee seeks to keep our com- 
mittee current in the professional- 
ism needs of the judiciary and Bar. 
Among these programs is the Part- 
nership for Professionalism, which 
will seek to foster greater coopera- 
tion between the Bar and the judi- 
ciary in promoting the values of pro- 
fessionalism. 

The committee urges each reader 
to contact the Center for Profession- 
alism for any resources—from 
speeches, videos, and courses to edu- 
cation programs when incorporating 
professionalism into your work- 
place, local bar associations, or other 
entities supporting the profession- 
alism efforts. 

R. JOSEPHS 
Chair 


Quality of Life/Stress 
Management 

The objectives of the Quality of 
Life/Stress Management Committee 
are to define those stressors and 
quality of life issues which nega- 
tively affect attorneys and judges, 
to develop solutions, and to increase 
the awareness of those issues within 
the legal profession. During the 
2000-01 year, the members of the 
committee continued activities from 
previous years and implemented 
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new projects toward achieving these 
objectives. 

In reaction to the positive re- 
sponse received last year, the com- 
mittee began its year by repeating 
the three-hour seminar at the Bar’s 
Annual Meeting entitled Improve 
Your Quality of Life Without Leav- 
ing the Law: Job Satisfaction and 
Lawyer Retention in Transition. 
The presentation was made by com- 
mittee members Diane Vogt and 
Lori-Ann Rikard of PeopleWealth, 
Inc. Once again, the seminar re- 
ceived extremely favorable evalua- 
tions from attendees. Plans for the 
2001 Annual Meeting include a pre- 
sentation by Dr. Amiram Elwork, 
author of Stress Management for 
Lawyers, on how stress affects pro- 
fessionalism and how to deal with 
the pressures of practice. 

The committee maintained its 
Internet presence on its website, 
http://www.fla-lap.org/qlsm. The 
website provides the detailed com- 
mittee mission statement, a paper 
prepared by committee members 
entitled Suggested Principles for 
Satisfied Lawyers, a history of the 
committee, and some links to aid in 
stress management. In addition to 
its website, the committee continued 
its joint project with FSU School of 
Law in offering an Internet bulletin 
board entitled A Happy Lawyer is 
Not an Oxymoron and a listserv lo- 
cated at lawyer@mail.law.fsu.edu, 
both of which can be accessed from 
the committee’s web site. The board 
and listserv act as electronic discus- 
sion groups providing an opportu- 
nity for in-office or at-home commu- 
nication with other lawyers, 
primarily members of The Florida 
Bar, who are seeking greater hap- 
piness, health, and balance in their 
lives, or who would like to share 
their successful methods for gaining 
the maximum fulfillment in their 
lives as lawyers. They are intended 
to give practicing attorneys and re- 
lated professionals the opportunity 
to discuss struggles or successes in 
their personal and professional 
lives, to enhance their ability to con- 
sistently experience enjoyment and 
well-being, as well as to counteract 
the sense of isolation they may ex- 


ug 
| 
if 
2 i 
i 


| 
| 
| 
| 


perience as the result of the de- 
mands and stresses of practice. 

The committee also continues to 
participate in joint presentations 
with Florida Lawyers Assistance, 
Inc. at all Practicing With Profes- 
sionalism seminars. A one-hour 
seminar on Attorney Satisfaction, 
Addiction, and Distress is given to 
all attendees, and evaluations for 
the presentation are consistently 
among the highest for the entire 
two-day series. In addition, the com- 
mittee sponsors a regular column in 
The Florida Bar News dealing with 
stress and quality of life issues. 

Future projects planned by the 
committee include a multiday re- 
treat; CLE seminars focusing on 
stress, mental health issues, and 
balancing of priorities; and joint pre- 
sentations with such private orga- 
nizations as Atticus, Heartmath, 
and Renaissance Lawyer to promote 
the committee’s objectives. 

The committee is composed of at- 
torneys who believe that quality of 
life issues represent the cornerstone 
of a successful, satisfying law prac- 
tice. It is hoped that through the 
above efforts and other methods of 
reaching out to the Bar as a whole, 
this message can be conveyed to all. 
MICHAEL COHEN 
Chair 


Real Estate Certification 

The Real Estate Certification 
Committee will complete the year 
2001 with the review of the exami- 
nations on May 17, 2001. 

Twenty-two applications were 
submitted to take the exam and all 
but one were approved to sit for the 
exam. 

Twenty-three applicants sat for 
the examination in the year 2000, 
15 passed and 18 failed for a pass- 
ing ratio of 65 percent. 

Recertification during the term 
2000 through 2001 had 78 eligible 
for recertification. Seventy-five ap- 
plied for recertification and all were 
approved. 

For the year 2001 through 2002, 
there are 33 eligible for recertifica- 
tion from the 1991 original date of 
certification and 21 individuals from 
the 1996 original date of certifica- 
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The committee had been working on a 
proposal for a significant change in the 
Small Claims Rules, which would require 
the defendant in a small claims case to mail 
in a simple check-off response form 
before a pre-trial would be set. 


tion. 

As in past years, the committee 
prepared the examination questions 
to be presented to the sitting appli- 
cants. The committee is considering 
computer responses to the essay 
questions. This method will make it 
easier on the applicant to respond 
to the essay questions during the 
exam and will also facilitate the re- 
view of those questions. It has gen- 
erally been established that those 
who take exams with an opportunity 
to use a computer respond more 
thoroughly and have used less time 
to answer each question. It is antici- 
pated that computers will be used 
for the exam in the year 2002. 

The exam this year consists of the 
preparation of a HUD closing state- 
ment, 60 multiple choice questions, 
which are designed to cover nearly 
all of the areas of real estate law, 
and an increase in the number of 
essay questions to nine, which are 
likewise designed to cover substan- 
tial areas of real estate law. This 
should give each applicant an oppor- 
tunity to choose and respond to the 
requisite number of essay questions 
as part of the completion of the ex- 
amination. 

The committee this year consists 
of Chair Roger A. Larson, Vice Chair 
Richard A. Miller, Robert S. 
Kleinman, Richard C. Grant, 
Malcolm J. Pitchford, Kerry E. 
Rosenthal, Joseph R. Boyd, and Rob- 
ert L. Moore. Each of these individu- 
als contributed a substantial 
amount of time, energy, and thought 
to the operation of the Real Estate 
Certification Committee and de- 
serve thanks for their individual 
and collective efforts. 


The committee hopes that, if you 
are a real estate lawyer practicing 
in Florida or out-of-state practicing 
Florida real estate law, that you se- 
riously consider applying to become 
a board certified real estate lawyer. 
It is a level of attainment in the pro- 
fession that is most gratifying. 
Rocer A. LARSON 
Chair 


Relations with Certified 
Public Accountants 

The Florida Bar Committee on 

Relations with CPAs crystallized 
our committee goals and objectives, 
starting with a new mission state- 
ment. The statement, as approved 
by the Program Evaluation Board of 
the Bar’s Board of Governors, states 
in its entirety: 
“The Florida Bar Committee on Re- 
lations with Certified Public Ac- 
countants strives to create a forum 
to develop and exchange ideas con- 
cerning issues affecting both profes- 
sions. The committee also functions 
as a source of information for mem- 
bers of The Florida Bar in matters 
related to certified public accoun- 
tants. The projects for this commit- 
tee include interaction with CPAs, 
joint publications, sponsorship of 
seminars, and other continuing edu- 
cation events.” 

The committee is currently di- 
vided into five subcommittees: Re- 
lations with The Florida Bar, 
chaired by Basil Bain of Naples; 
Relations with the FICPA, chaired 
jointly by Sydney Traum of Miami 
and Greg Wilder of Orlando; Legis- 
lative Matters, chaired by Steven 
Stark of Miami; Continuing Educa- 
tion, chaired by Ed Marod of Boca 
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Raton; and Special Matters, chaired 
by Margarita Muina. This division 
will help us reach out to CPAs and 
integrate our committee with the 
workings of the various Bar sections 
and committees. 

It must be pointed out that the 
FICPA has placed the onus on our 
committee of identifying any issue 
of relevancy to the accounting pro- 
fession. This became clear upon 
pointed inquiry by our vice chair, 
Barry Greenberg, to the attending 
FICPA representative, Richard 
Berkowitz, CPA, during the commit- 
tee meeting on January 17. To that 
effect, our committee has canvassed 
legislative positions of the remain- 
ing Bar sections and committees. 
After conducting such inquiry, our 
vice chair, Sydney Traum, at- 
tempted to negotiate with FICPA 
representatives to define the issues 
relevant to both professions regard- 
ing the proposed changes to 
Florida’s Principal and Income Act. 
This will be addressed in an article 
to be sponsored by our committee 
and authored by one of our new 
members, E. Lamar Taylor of Tal- 
lahassee, for publication in the 
FICPA journal, CPA Today. Another 
member of our committee, David 
Weintraub, has also authored an 
article for publication in an FICPA 
sponsored medium (including its 
website) covering the danger posed 
by long term employees not regis- 
tered as broker agents under the 
securities laws. At this point, our 
request to the FICPA to give our 
members access to the FICPA 
website has yet to elicit a response. 

The other principal part of our 
mission statement is to relate to The 
Florida Bar sections and commit- 
tees. This function will be carried 
out through the proper subcommit- 
tee by Basil Bain of Naples. At this 
point, we have informal liaisons 
with the Business Law Section leg- 
islative subcommittee and the lob- 
byists of the Business Law Section 
thanks to the efforts of Paul 
Singerman, a member of both com- 
mittees. Basil Bain of our commit- 
tee will act as a liaison between the 
Real Estate, Probate and Trust Law 
Section and the FICPA with regard 
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to the proposed changes to the Prin- 
cipal and Income Act. 

We hope to create an informal 
mechanism with our Bar peers to 
have information relevant to CPAs 
flow through our committee. For in- 
stance, our committee is monitoring 
the changes proposed by the Busi- 
ness Law Section to Article 9 of the 
Uniform Commercial Code as en- 
acted in Florida in light of the mul- 
tiplicity of electronic filings and pro- 
liferation of new entities. 

Our committee has asked and ob- 
tained the consent of Professor 
George Mundstock to serve as aca- 
demic advisor to our committee. Pro- 
fessor Mundstock was a tenured fac- 
ulty member of the University of 
Miami School of Law for many years 
and is the author of a casebook titled 
A Finance Approach to Accounting 
for Lawyers, published by Founda- 
tion Press in 1999. He is presently 
a visiting professor at the Univer- 
sity of Minnesota School of Law and 
will join the faculty of that school 
next August. 

The committee’s mission is to cre- 
ate bridges between the professions, 
where possible, and to help define 
and clarify the differences where 
concensus is not possible. This mis- 
sion is as important or perhaps even 
more important today as CPAs and 
lawyers wrestle with actual changes 
or proposed changes in their tradi- 
tional roles and regulatory struc- 
ture. 

Marcarita P. Muina 
Chair 


Rules of Judicial 
Administration 

The 2000-01 Bar year began with 
the Rules of Judicial Administration 
Committee (RJA) involved in two 
matters pending before the Florida 
Supreme Court. These cases ulti- 
mately resulted in opinions styled 
In re Proposed Amendment to 
Florida Rule of Judicial Adminis- 
tration 2.052(a), 770 So. 2d 152 (Fla. 
2000), and Jn re Amendments to the 
Florida Rules of Judicial Adminis- 
tration 2.050, 2.075, and 2.160, and 
Form of Judicial Administration 
2.901, 777 So. 2d 377 (Fla. 2000). 
In each of these matters, proponents 


had suggested various changes to 
the Rules of Judicial Administra- 
tion. The RJA Committee opposed 
these changes and the Supreme 
Court declined to make the re- 
quested changes. 

The RJA Committee saw its four- 
year-cycle proposals approved by the 
Supreme Court, effective January 1, 
2001. Among the proposals was an 
amendment to Rule 2.130 that 
shortens the rules cycle to two years 
for all rules committees. 

Under consideration during the 
present year by the RJA Committee 
have been a number of proposals. 
Among these are: 

A. Amendments to Rule 2.170 that 
would give trial judges the discre- 
tion to prohibit the photographing 
of jurors and would revise the rule 
to reflect advances in video technol- 
ogy; 

B. Amendments to Rule 2.130 that 
would further refine the procedures 
for giving notice of proposed rule 
changes and making comments 
upon such proposals; 

C. A rather lengthy and thorough 
consideration of a request by the 
Florida Supreme Court that the RJA 
Committee consider whether three- 
judge circuit court panels should be 
required to review appellate matters 
in circuit court. The RJA Commit- 
tee has recently made a report to the 
Florida Supreme Court on this sub- 
ject; 

D. In light of the Florida Supreme 
Court’s decision in Jn re Proposed 
Amendment to Florida Rule of Ju- 
dicial Administration 2.052(a), 
which, for the present time, declined 
to require priority treatment of ter- 
mination of parental rights cases, a 
continued review of effective ways 
to ensure efficient and timely trial 
level processing of parental rights 
cases, and other time sensitive mat- 
ters; 

E. Amendments to Rule 2.060 and 
2.070 to modernize the language of 
the rules to reflect changes in tech- 
nology and the role of court person- 
nel; and 

F. An amendment to Rule 2.160 
to require any party moving to dis- 
qualify a judge to immediately send 
a copy of the motion for disqualifi- 


cation to that judge. 

The present RJA Committee has 
taken a very deliberate approach to 
any proposed changes in rules. The 
committee is developing a philoso- 
phy that all problems that arise in 
law practice and court administra- 
tion cannot always be cured by one- 
size-fits-all rules. Although the RJA 
Committee will not decline to adopt 
needed rules, it will very carefully 
examine the pros and cons of any 
suggested rule and will also take 
care to determine whether any rule 
change considered by the committee 
will have unintended consequences. 

The chair of the RJA Committee 
wishes to acknowledge the diligent 
work of its subcommittee chairs: 
Bruce J. Berman, Judge Manuel 
Menendez, Jr., Judge Peter D. 
Webster, Paul Regensdorf, and 
Judge Raymond O. Gross. The chair 
also extends thanks to the RJA 
Committee’s Bar liaison, Craig 
Shaw. 

JUDGE CHARLES J. KAHN, JR. 
Chair 


Small Claims 
Rules Committee 

The committee has had a very ac- 
tive year, as we completed the end 
of a four-year cycle for proposed 
changes to the Small Claims Rules. 
For most of the past four years, the 
committee had been working on a 
proposal for a significant change in 
the Small Claims Rules, which 
would require the defendant in a 
small claims case to mail in a simple 
check-off response form before a pre- 
trial would be set. The majority of 
the committee believed this would 
substantially reduce the number of 
pre-trials by removing default, non- 
service, and consent cases from the 
court’s pre-trial docket. By giving the 
defendant 20 days to file a simple 
response, defendants would have an 
adequate time to prepare for the pre- 
trial and mediation. If the defendant 
did not file the response, then the 
plaintiff would be entitled to a de- 
fault judgment without the need to 
attend a pre-trial. Plaintiffs would 
no longer need to attend a pre-trial 
waiting for the defendant not to ap- 
pear so that a default could be en- 
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Most of the Traffic Court Rules Committee's 
activities have been focused on obtaining 
approval and passage of rule modifications 
dealing with the qualifications, training, and 
powers of civil traffic hearing officers. 


tered. If the defendant filed the sim- 
plified response (or any response), 
then a pre-trial would be set and the 
case would proceed as it presently 
does under the existing system. 
Judges and clerks would have fewer 
cases on the docket and mediators 
would be able to better predict the 
number of mediators needed for me- 
diations at pre-trials. There was 
some opposition to the proposal, and 
the Supreme Court chose not to 
adopt the proposal at this time. How- 
ever, the court directed the commit- 
tee to continue further study into the 
proposal, seeking input from the par- 
ties who would be affected by the 
changes, especially the county court 
judges. 

The Supreme Court adopted sev- 
eral other changes, most of which 
were administrative. The two most 
notable changes include a change 
which allows attorneys to send out 
a notice to appear by certified mail 
for the purpose of obtaining service 
of process in small claims cases in 
Rule 7.070, and a change to Rule 
7.090(f) to allow any nonattorney to 
appear for any party at mediation if 
the party has given written autho- 
rization and the nonattorney has 
full settlement authority. 

As a public service, the committee 
posted the entire text of the Florida 
Small Claims Rules on a website at 
http://smallclaims.homestead.com. 
Until very recently, it appeared to be 
the only site on the World Wide Web 
listing the Florida Small Claims 
Rules and Forms without charge. 
The Florida Bar has recently added 
the Small Claims Rules available to 
be downloaded in .pdf format to its 
website, www.flabar.org. 

The committee will continue to 


explore the benefits and detriments 
of a simple check-off response in 
small claims cases. We invite com- 
ments and suggestions, especially 
from county court judges, clerks, and 
anyone who may be familiar with a 
similar system in other states. We 
also welcome anyone with an inter- 
est in the Small Claims Rules to 
attend our meetings. 

Guy P. Copurn 

Chair 


Student Education and 
Admissions to the Bar 

This has been a year of adjust- 
ment for the Student Education and 
Admissions to the Bar Committee 
(SEABC). 2000-01 was the first 
year in which SEABC operated un- 
der its new mission statement, as 
amended by The Florida Bar Board 
of Governors in 2000. Although the 
committee has had to grapple some- 
what with its new and/or revised 
responsibilities, its central purpose 
remains intact: that being to serve 
as the liaison between The Florida 
Bar Board of Governors and 
Florida’s public and private law 
schools, and to help ensure that stu- 
dents are being adequately prepared 
for entry into the practice of law. We 
believe that a mutually beneficial 
relationship can exist if SEABC is 
successful in communicating the 
concerns of the students, faculty, 
and administration of Florida’s law 
schools to the Board of Governors, 
and vice-versa. 

Three new initiatives were begun 
this year, and it is our hope that 
they will be completed in the next 
Bar year. First, SEABC has under 
review several programs around the 
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country geared toward increasing 
the minority passage rate of state 
bar examinations. The focus of each 
of these programs is, essentially, the 
increase of the minority bar passage 
rate through sound mentoring. The 
minority bar passage programs re- 
viewed by SEABC are intended to 
be taken in tandem with, and not in 
lieu of, bar examination preparation 
courses focusing on substantive law. 
These programs uniformly consist of 
a series of weekly mock examina- 
tions, lectures, small group discus- 
sions, and individual mentoring ses- 
sions. Almost all of the programs 
reviewed by SEABC focus on im- 
proving study habits, test taking 
skills, time management, and writ- 
ing skills. Substantive law is em- 
phasized only to the extent neces- 
sary for instruction in these “skills.” 
Although the goal of these programs 
is to increase the bar exam passage 
rate among minority applicants, 
these programs are open to anyone 
sitting for the exam regardless of his 
or her race. 

It is SEABC’s intention to review 
these minority bar passage pro- 
grams and, with the input of repre- 
sentatives from Florida’s law 
schools, present to The Florida Bar 
Board of Governors a prototype pro- 
gram that could be emulated around 
the state where minority bar pas- 
sage programs do not already exist. 

In addition to undertaking efforts 
to increase the bar examination pas- 
sage rate among minorities in 
Florida, SEABC is also reviewing 
current employer practices with re- 
spect to the employment of bar ap- 
plicants prior to the time of the bar 
examination. It has been suggested 
by some of the law schools that cer- 
tain law firms employing bar appli- 
cants require them to work almost 
until the eve of the bar examination, 
and that such practices adversely 
affect the ability of these applicants 
to successfully pass the exam. 
SEABC is reviewing the extent of 
such practices, the extent to which 
other law-related organizations may 
have already adopted recommenda- 
tions addressing such practices, 
and, finally, whether or not The 
Florida Bar itself should make a rec- 
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ommendation regarding the employ- 
ment of applicants studying for the 
bar examination. 

Finally, in an effort to promote 
law students’ preparation for admis- 
sion into The Florida Bar and entry 
into the practice of law, SEABC is 
reviewing programs in existence in 
other states that provide for limited, 
court-supervised certification in 
civil law for law students engaged 
in clerkships and/or internships. In 
Florida, limited certification already 
exists for lawyers participating in 
criminal clinics throughout the 
state. Certain states provide for a 
similar civil certification, and 
SEABC is investigating the feasibil- 
ity and cost of duplicating such pro- 
grams in Florida. 

Timotuy M. Cerio 
Chair 


Tax Law Certification 

The Tax Law Certification area 
was organized in 1982. There are 
currently 281 Florida Bar board cer- 
tified tax law attorneys. Ten appli- 
cants have been declared qualified 
to sit for the annual exam, which 
will be given on March 6, 2001, in 
Tampa. 

Much has changed since 1982, 
especially in the area of technology. 
This will be the first year for imple- 
mentation of laptop testing. An ap- 
plicant can complete the exam on a 
laptop using special software. This 
will have a significant impact be- 
cause the entire examination is in 
essay form. 

This year, the two mandatory top- 
ics are Choice of Entity and Indi- 
vidual Income Taxation. The op- 
tional essay topics to be given are 
determined by a ballot sent to all 
prospective applicants at the begin- 
ning of September. This year, the 
optional essay topics from which the 
examinee will choose one are Fed- 
eral Transfer Taxation, Partnership 
Taxation, Corporate Taxation, and 
Practice and Procedure Before the 
IRS and Tax Litigation. 

In addition to the meetings and 
the conference calls to discuss the 
examination and applications, two 
members of the committee meet 


once a month with the staff liaison 
to review ACLE credit requests. This 
is an ongoing process that involves 
careful review of lecture, publica- 
tion, and course materials. 

During the June 2000 Board of 
Governors meeting, a reduction in 
required CLE hours from 150 to 125 
was approved for recertification in 
tax law. This will be implemented 
for the first time during the 2001 
recertification period. 

I wish to express gratitude to this 
year’s committee members, includ- 
ing Harry S. Colburn, Jr., who was 
our committee representative at the 
Certification Leadership Conference 
in September, Carolyn Olive, David 
Bowers, Stephen Crane, Henry 
Raattama, Jr., Larry Gragg, Guy 
Whitesman, and our newest mem- 
ber, Russell Hintze. The committee 
also wishes to acknowledge the ex- 
pertise of Professor Bruce McGovern, 
Gail Richmond, Ira Wiesner, Jim 
Davis, Alan Josepher, and B. Gray 
Gibbs, all of whom have assisted a 
great deal with this year’s examina- 
tion. The committee wishes also to 
thank Michele Lamar-Acuff for her 
efforts on the committee’s behalf. 
SAMUEL C. ULLMAN 
Chair 


Traffic Court Rules 

The Florida Bar Traffic Court 
Rules Committee is made up of at- 
torneys, judges, and hearing offic- 
ers from various jurisdictions 
around the state. Our main goal this 
year (as has always been our goal) 
was to enact rules that assist in the 
swift and fair disposition of traffic 
matters. 

As usual, our committee spon- 
sored and organized a continuing 
legal education seminar in conjunc- 
tion with the Criminal Law Section 
of The Florida Bar. This seminar 
brought speakers of national promi- 
nence to our Midyear Meeting in an 
effort to foster new ideas in the field 
of traffic defense. 

Most of our committee’s activities 
this year have been focused on ob- 
taining the approval and passage of 
rule modifications dealing with the 
qualifications, training, and powers 


of civil traffic hearing officers in our 
state. Due to unexpected changes in 
similar court rules, we have had to 
modify our proposed rules and re- 
port to the Florida Supreme Court. 
Nevertheless, we seem to be on track 
with our efforts to better define the 
role of a hearing officer. 

During the past year, we have also 
explored and debated other changes 
in the ways that courts docket civil 
infraction cases. These efforts have 
provoked spirited discussions 
among our members, and appropri- 
ate subcommittees have been ap- 
pointed to investigate possible rule 
changes. These subcommittees con- 
tain members who have diverse 
roles in the traffic court system. The 
diversity of these subcommittees 
will ensure that future proposed 
rules will reflect the interests of all 
litigants, jurists, and counsel in- 
volved in these matters. 

In closing, we wish to express our 
appreciation to the president of The 
Florida Bar for giving us the oppor- 
tunity to serve the Bar in our unique 
way. As committee chair, I person- 
ally wish to take this time to thank 
all of my members and vice chairs 
for the excellent, hard work that 
they contributed to our various 
projects. Specifically, I wish to spe- 
cially thank Michael Catalano, Ri- 
chard Hersch, and Jeffery Meldon 
for their tremendous effort in regard 
to their projects. Considering the 
course we are currently on, I expect 
that our committee will maintain its 
tradition of ensuring the continued 
efficiency of traffic courts through- 
out the state in the years to come. 
Rick SILVERMAN 
Chair 


Unlicensed Practice of Law 

The Committee on the Unlicensed 
Practice of Law has had a busy and 
successful year in dealing with the 
many issues undertaken by the com- 
mittee. In addition to the continued 
work of the committee of reviewing 
the staff and circuit committees’ rec- 
ommendations on the many cases 
that come before it, the committee 
also reviews proposed rule changes 
and requests for advisory opinions. 


THE FLORIDA BAR JOURNAL/JUNE 2001 69 


| 
| 
ve 
5 
j 
3 
| 
| 
| 


The Wills, Trusts and Estates Certification 
review course continues to be one of 
the most popular CLE courses in its subject 
area and is attended by many lawyers 
who are not sitting for the exam. 


One request for a formal advisory 
opinion being considered by the com- 
mittee involves whether control by 
an insurance company over how a 
law suit against its insured is de- 
fended constitutes the unlicensed 
practice of law. The request for the 
advisory opinion came from the In- 
surance Practices Special Study 
Committee, which studied various 
issues relating to insurance indus- 
try practices last year. The UPL 
Committee will hold a public hear- 
ing in June and then decide whether 
to issue a formal advisory opinion. 

One rule that the committee con- 
sidered “codifies” case law of the 
Supreme Court of Florida by speci- 
fying that an out-of-state attorney 
unlicensed in Florida who adver- 
tises in Florida to provide legal ser- 
vices that the attorney is not autho- 
rized to provide in Florida thereby 
engages in the unlicensed practice 
of law. Rule 10-2.1(a)(3). We have 
seen an increase of out-of-state law- 
yer advertising in Florida over the 
past few years and this rule should 
help clarify what is allowed in this 
area. 

The committee is also involved in 
studying issues concerning the 
multidisciplinary practice of law 
(MDP) and multijurisdictional prac- 
tice of law (MJP). UPL staff coun- 
sel, with input from the committee, 
has been providing assistance to the 
board’s Special Commission on 
Multidisciplinary Practices and An- 
cillary Business. Issues regarding 
unlicensed practice of law are inter- 
twined with other issues being stud- 
ied by the commission. 

The committee is also keeping 
abreast of the activities of the 
American Bar Association’s Com- 


mission on the Multijurisdictional 
Practice of Law. This issue involves 
an attorney’s ability to cross state 
lines to provide legal services to a 
client. Florida has dealt with many 
of the issues facing the ABA and the 
committee stands ready to give as- 
sistance. 

The work of the members of the 
local circuit committees, as well as 
the competent staff located around 
the state, has tremendously im- 
pacted the length of time it takes 
to prosecute cases. The UPL De- 
partment currently has 24 cases 
comprising 91 complaints pending 
before the Supreme Court. Each 
case is reviewed to ensure that the 
guidelines set forth by the Board 
of Governors are met before pro- 
ceeding to litigation. Tremendous 
thanks and recognition to all mem- 
bers of the circuit committees, as 
well as to Lori Holcomb, UPL Di- 
rector; Jeffrey Picker, Assistant 
UPL Director; branch UPL coun- 
sel Janet Bradford, Loretta 
O’Keeffe, Ghunise Coaxum, 
Jacquelyn Needelman, and 
Amanda Wall; and their superior 
support staffs. It is through the 
efforts of each of these individuals 
that the system works as effi- 
ciently and effectively as it does. 

As I complete my term on the com- 
mittee, I wish to thank each mem- 
ber of the committee for their dedi- 
cation and hard work in protecting 
the public from the unlicensed prac- 
tice of law. I know firsthand the time 
commitment and effort that is nec- 
essary for this committee to do what 
is required to protect the public and 
the integrity of the legal system. I 
believe that the work of the commit- 
tee helps to enhance the public’s 
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understanding of the legal system 
and promotes The Florida Bar’s goal 
of promoting professionalism. It has 
been an honor serving as chair of 
this vital committee. 

R. LEE BENNETT 

Chair 


Voluntary Bar Liaison 

The Voluntary Bar Liaison 
Committee’s (VBLC) primary pur- 
pose is to serve as a liaison between 
The Florida Bar and voluntary bars 
throughout the state. While many 
voluntary bars in Florida maintain 
offices offering member services 
equivalent to the state bar, smaller 
bars rely solely on voluntary lead- 
ership. Records maintained at The 
Florida Bar include current contact 
and program information from over 
170 voluntary bars. 

All voluntary bar presidents and 
offices are placed on The Florida 
Bar’s Daily News Summary distri- 
bution list, which enables bar lead- 
ers to receive important communi- 
cations regarding statewide media 
coverage and other legal issues in a 
timely manner. The Voluntary Bar 
Liaison Committee also coordinates 
publication of the Spotlight column 
in The Florida Bar Journal, wherein 
activities of voluntary bar associa- 
tions are highlighted. Recognized in 
2000 with Spotlight Page Awards 
were the Jacksonville Bar Associa- 
tion (Millennium Ball celebrating 
the association’s 103rd anniver- 
sary), the Hillsborough County Bar 
Association (Lawyers for Literacy 
program), the Lee County Bar As- 
sociation (50th anniversary), and 
the Palm Beach County Bar Asso- 
ciation ($15,000 charitable contribu- 
tion to a local Boys and Girls club 
for summer camp). 

The annual Bar Leaders’ Work- 
shop and handbook are probably the 
most notable initiatives sponsored 
by the VBLC. The workshop, a co- 
operative effort between the Florida 
Council of Bar Association Presi- 
dents and the Florida Council of Bar 
Association Executives, is designed 
to equip attendees in their respec- 
tive leadership roles. The conference 
provides an opportunity for all vol- 
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untary bars to share ideas and 
projects ranging from membership 
retention to revenue development. 
We are pleased to see the popular- 
ity of this program grow each year. 
More ethnic and specialty bars are 
represented and local bar associa- 
tions are volunteering to host the 
program. The Broward County Bar 
Association hosted the 2000 Work- 
shop in Ft. Lauderdale, and the 
Manatee and Sarasota County Bar 
Associations are hosting the 2001 
event on August 17 and 18 at the 
Sarasota Hyatt. 

The Bar Leaders Handbook is up- 
dated annually for the workshop. 
Presidents who are unable to attend 
are mailed a complimentary copy 
after the workshop. 

Additionally, the committee 
serves as a resource for voluntary 
bar Law Week chairs. The VBLC 
maintains a central repository of 
Law Week activities and promotes 
local contact information through an 
annual press release. 

There are 20 separate local bar 
associations represented on the com- 
mittee. We are fortunate to have the 
representation of both large and 
small bars, as well as minority and 
specialty bar associations. The com- 
mittee is especially grateful to have 
a number of voluntary bar past- 
presidents, representatives, and ex- 
ecutive staff that have continued to 
serve for several years, providing a 
continuity that is important for our 
voluntary bars. I would like to ac- 
knowledge these people individu- 
ally: Patience Burns, Palm Beach 
County Bar Association; Stanley 
Chapman, Tallahassee Bar Associa- 
tion; Preston Fields, Palm Beach 
County Bar Association; Hon. Tom 
Freeman, Seminole County Bar As- 
sociation; Diane Gill, Jacksonville 
Bar Association; Harold N. “Buddy” 
Hume, Jr., Lee County Bar Associa- 
tion; Douglas Horn; Jan Jung, 
Sarasota County Bar Association; 
Julie Klahr, Broward County Bar 
Association; Connie Pruitt, 
Hillsborough County Bar Associa- 
tion; and Cindy White, Broward 
County Bar Association. I would also 
like to thank Alan Bookman, our 
Board of Governors liaison from The 


Florida Bar, as well as President 
Herman Russomanno and Presi- 
dent-elect Terry Russell for their 
participation in the Bar Leaders 
Workshop; Donna S. McIntosh, 
President of the Florida Council of 
Bar Association Presidents; and last 
and most, Pat Stephens, Florida Bar 
staff liaison, whose resolve to have 
the Bar Leaders Conference could 
not be swayed even by a hurricane. 
Members continue to enhance 
committee function, voting at Mid- 
year to distribute new admittees 
lists and 50-year-member lists to 
major bars in each circuit, as well 
as to requesting bars. With the com- 
munity insight provided by volun- 
tary bars and full support of the 
leadership of The Florida Bar, 
Florida attorneys will continue to 
benefit. 
Ropert D. Pritt 
Chair 


Wills, Trusts and 
Estates Certification 

During the 2000-01 Bar year, the 
Wills, Trusts and Estates Certifica- 
tion Committee met three times in 
Orlando and once in Tampa. In 
those meetings, we have reviewed 
and recertified 32 previously certi- 
fied lawyers, and approved 49 out 
of 50 applicants to take the 2001 cer- 
tification exam to be given in May. 

The great bulk of the committee 
members’ time is taken up with the 
writing and grading of each year’s 
examination, and the preparation of 
well-researched model answers to 
essay questions for use in grading. 
The number of volunteer hours 
worked for each lawyer certified by 
this committee is significant. The 
researching, preparation, and dis- 
cussion of exam questions by the 
whole committee is unparalleled 
continuing legal education in itself. 
Trent Kiziah, a former committee 
chair whose final term expires this 
year, has done invaluable work dur- 
ing his time on the committee in 
preparing statistical analyses of ex- 
aminee responses to the objective 
questions on the exam. Due largely 
to Trent’s work in identifying and 
analyzing suspect questions, we be- 


lieve that the quality of the exam’s 
questions has become better and 
more consistent from year to year. 
This is reflected in our examinee 
exit poll in which a large proportion 
of last year’s examinees rated the 
exam “about right” in terms of diffi- 
culty. 
The committee has also been con- 
cerned and involved with the Board 
of Legal Specialization’s ongoing ef- 
fort to develop rules concerning ac- 
creditation of various certification 
programs not connected with The 
Florida Bar to ensure that “board 
certified” and “specialist” continue 
to have meaning for the lawyers who 
have earned the right to use those 
designations. 
The Wills, Trusts and Estates 
Certification Review Course contin- 
ues to be one of the most popular 
CLE courses in its subject area and 
is attended by many lawyers who 
are not sitting for the exam. Al- 
though the committee has no part 
in preparing or conducting the re- 
view course, we continue to receive 
positive feedback on the quality of 
the course and its usefulness as 
preparation for the certification 
exam. 
By the time this issue of the Bar 
Journal is mailed, we will have com- 
pleted grading of the 2001 exam and 
will be looking forward to our brief 
two-month hiatus before prepara- 
tion of the 2002 exam begins in ear- 
nest. We encourage all who qualify 
to apply to take that exam before the 
October deadline. It’s not that hard, 
really! 
Barry F. Spivey 
Chair 


Workers’ 
Compensation Certification 
As I write this report as chair of 
the Workers’ Compensation Certifi- 
cation Committee, the Florida Leg- 
islature is meeting in Tallahassee. 
It is amazing to me that workers’ 
compensation, a practice with only 
250 board-certified attorneys to 
date, attracts such attention by the 
legislature, year after year. Never- 
theless, by the time you read this, 
whatever legislative changes, if any, 
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will already have been enacted. 
What impact any legislation will 
have on the practice of workers’ com- 
pensation, I do not know. Despite 
this uncertainty as to the future of 
our practice, which those of us who 
practice workers’ compensation law 
endure year after year, we on the 
Worker’s Compensation Certifica- 
tion Committee continue to toil, 
oblivious to what might happen, in 
the hope and expectation that next 
year we will still be allowed to prac- 
tice within this specialty of law. 

The members of the certification 
committee each year work hard to 
expand our small circle of expert 
attorneys. This year, the committee 
worked diligently to prepare an 
exam worthy of those who wish to 
join our ranks. As always, the exam 
consists of four parts, of which any 
applicant must pass at least three 
of the parts. In addition to this re- 
quirement, an applicant must also 
receive a designated total score for 
the exam as a whole, as determined 
by the committee, to be considered 
by the exam graders as having re- 
ceived a passing grade. 

In addition to exam preparation, 
we on the committee have tried to 
clarify our standards to make it 
easier for prospective applicants to 
seek the opportunity to obtain cer- 
tification status. We have also 
worked to make sure that those of 
you who have become board certi- 
fied stay board certified. The com- 
mittee is working on rules to make 
this easier and simpler to do. In con- 
junction with the BLSE, a new sta- 
tus, referred to as an “emeritus at- 
torney,” is being worked on. This is 
for those board-certified attorneys 
who no longer actively try cases, but 
remain active in other areas and 
wish to maintain a board-certified 
status. 

The committee has recognized 
that those individuals who became 
certified in 1988, the first year cer- 
tification was offered, will soon be- 
come eligible for the special “15 
year” certification status. The spe- 
cial rules and new application form 
for recertification of these attorneys 
are now being worked on. We are 
confident that this will be completed 


in time for those who are eligible for 
this special application process. 

As a final note, I would like to 
thank all the members of the com- 
mittee who worked hard all year 
long to assist me in my task as chair. 
I would also like to express my ap- 
preciation for the immense assis- 
tance I received from our BLSE li- 
aison and the tremendous job also 
done by our Bar liaison. I could not 
have done the job without them. 

Finally, as chair of this commit- 
tee, I wonder who will be taking over 
this position in the years to come. 
Without question, being a member 
of this committee has given me the 
opportunity to interact with many 
truly exceptional individuals located 
throughout the entire state. The 
preparation of the examination also 
helps to teach me all the law I 
thought I knew, but didn’t. There- 
fore, for those of you who are already 
board certified, I charge you with the 
task of applying to join this commit- 
tee. 1 am sure you will find the ex- 
perience will improve both your 
skills and knowledge, as well as give 
you the opportunity to provide ser- 
vice for the Bar and your commu- 
nity. Also, we can use the help and 
it will allow me to retire from doing 
this job. 

R. Cory ScCHNEPPER 
Chair 


Workers’ 
Compensation Rules 

On January 1, 2001, the amended 
Rules of Workers’ Compensation 
Procedure became effective. They 
can be found at 25 Fla. L. Weekly 
S866 (opinion filed 10/12/00). The 
committee would like to express its 
appreciation to Kathleen Hudson for 
all her hard work and her excellent 
presentation to the Florida Supreme 
Court during oral argument. The 
committee had submitted its qua- 
drennial report proposing those 
changes during the past year. Due 
to the implementation of the two 
year cycle, the committee had to 
immediately begin working on the 
next set of proposed rule changes. 
The committee has been busy draft- 
ing recommendations since they 
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must be submitted to the Rules of 
Judicial Administration Committee 
by June 30, 2001. 

The committee is unsure of its 
future in light of legislative changes 
which became effective in 1994. F.S. 
§440.25(4)(g) states that judges of 
compensation claims shall adopt 
and enforce uniform local rules for 
workers’ compensation. Section 
440.45(5) states that the Office of 
Judges of Compensation Claims 
shall promulgate procedural rules 
applicable to workers’ compensation 
claim resolution. As such, a commit- 
tee formed by the Chief Judge of 
Compensation Claims promulgated 
the Uniform Rules of Practice and 
Procedures. Those rules became ef- 
fective November 1, 2000. That com- 
mittee specifically incorporated the 
current Florida Rules of Workers’ 
Compensation Procedure into the 
Uniform Practices and Procedures 
to avoid a deficiency if §440.45(5) is 
constitutionally construed to require 
rules that supersede the Florida 
Rules of Workers’ Compensation 
Procedure. 

Since the legislature left in 
§440.29 (3), which states that the 
practice and procedure before the 
judges of compensation claims shall 
be governed by rules adopted by the 
Supreme Court, the Workers’ Com- 
pensation Rules Committee has con- 
tinued in its efforts to propose rec- 
ommended changes to the Supreme 
Court. 

If any new legislation is passed 
concerning workers’ compensation 
claims in this legislative session, the 
committee will be under an extreme 
time constraint to propose rules con- 
sistent with the legislative changes 
and have them ready for submission 
by June 30, 2001. Hopefully, the 
committee will be able to meet this 
challenge! 

The committee would like to once 
again thank our Bar liaison, Susan 
Marvin, for all her hard work this 
year. As chair of the committee, I 
would also like to thank all the 
members of the committee for vol- 
unteering their time and effort in 
working with the committee. 
Donna S. REMSNYDER 
Chair 
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Tax Law 


Entity Selection Revisited: Will Gitlitz 
Provide Continuing Vitality for S Corporations? 


n the alphabet soup of entity 

selection for Florida lawyers, 

S corporations have become 

second-class citizens to their 
more exotic cousins. LLCs, LLPs, 
and LLLPs offer the benefits of S 
corporation status (flow-through 
taxation with no owner subject to 
personal liability for the debts and 
obligations of the entity) without the 
restrictions imposed on S corpora- 
tions (no corporate or nonresident 
alien shareholders, limited number 
of shareholders, one class of stock 
requirement, etc.). The recent deci- 
sion of the U.S. Supreme Court in 
Gitlitz v. Commissioner, 121 S. Ct. 
701 (2001), however, confirms that 
S corporations offer a significant 
advantage over other flow-through 
entities with respect to the tax con- 
sequences of cancellation of indebt- 
edness (COD) income. 


The Issue 

The issue addressed by the Su- 
preme Court in Gitlitz, and consid- 
ered by numerous other courts as 
cited below, was whether S corpora- 
tion shareholders can increase stock 
basis on account of COD income re- 
alized by the S corporation, and 
thereby deduct previously sus- 
pended S corporation losses. Specifi- 
cally, the Supreme Court was asked 
to answer the following questions: 

1) Is a shareholder of an insolvent 
S corporation entitled to increase 
his tax basis in the stock of such 
corporation on account of COD in- 
come realized by the corporation 
that is not currently taxable, and 
may never be taxable, to such 
shareholder? 


by Craig E. Behrenfeld 


Gitlitz confirms that 
S corporations offer a 
significant advantage 
(windfall?) over other 
forms of flow-though 

entities when it 
comes to the 
treatment of COD 
income. 


2) If so, is the shareholder then 
entitled to deduct previously sus- 
pended S corporation losses to the 
extent of such increased basis? 

As discussed below, the answers 
to those questions are of great con- 
sequence to S corporation share- 
holders. 


The Law 

An S corporation shareholder is 
not entitled to deduct S corporation 
losses that exceed the sum of his tax 
basis in the stock of the corporation 
plus his tax basis in monies loaned 
to the corporation directly by such 
shareholder.' Such losses are sus- 
pended and carried forward indefi- 
nitely until such time as the share- 
holder has sufficient tax basis to 
deduct the losses. Financially 


troubled S corporations typically 
have suspended losses. 

Ordinarily, income realized by an 
S corporation flows through to the 
corporation’s shareholders, and the 
shareholders’ tax bases in the cor- 
poration are increased by the 
amount of such income.” Sharehold- 
ers of an insolvent S corporation, 
however, are not taxed currently 
(and may never be taxed) on COD 
income realized by the corporation.* 
The S corporation, however, is re- 
quired to reduce the amount of cer- 
tain tax attributes, such as net op- 
erating losses (NOLs), by the 
amount of COD income that is not 
taxed to its shareholders.’ For this 
purpose, if an S corporation has 
suspended losses at the end of a 
taxable year, those losses are 
treated as an NOL for such year.® 


The Stakes 

For purposes of illustration, the 
following example is used through- 
out this discussion: 

Individuals A and B each con- 
tributed $100,000 to a subchapter 
S corporation (S Corp.) in exchange 
for 50 shares of S Corp. stock, rep- 
resenting 100 percent of the issued 
and outstanding stock of S Corp. S 
Corp. borrowed $2,000,000 to pur- 
chase an improved parcel of real 
property and operate a business on 
that property. The debt was secured 
solely by the property and improve- 
ments. 

In year one, S Corp. spent 
$1,000,000 to purchase the parcel 
and incurred $1,200,000 of deduct- 
ible expenses in connection with its 
unsuccessful business. In year two, 
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S Corp. abandoned the project, the 
lender took title to the property 
(having a fair market value of 
$1,000,000) and the lender forgave 
the remaining $1,000,000 owed by 
S Corp. 

For tax purposes, S Corp. rec- 
ognized a loss of $1,200,000 in year 
one. $200,000 of such loss flowed 
through to A and B equally, and the 
remaining $1,000,000 of loss was 
suspended. In year two, S Corp. re- 
alized $1,000,000 of COD income. 

Because S Corp. is insolvent in 
year two, the $1,000,000 of COD in- 
come realized by S Corp. will not be 
taxable currently to A or B, regard- 
less of whether A and/or B are sol- 
vent. If A and B are entitled to in- 
crease the basis of their S Corp. stock 
by the $1,000,000 of COD income 
realized by S Corp., then A and B will 
have $1,000,000 of tax basis. If S 
Corp.’s suspended losses are then 
allowed to flow through to A and B, 
S Corp. will not have any suspended 
losses “at the end of the year,” and 
no portion of the suspended losses 
will be treated as an NOL to be re- 
duced by the amount of excluded 
COD income.‘ A and B will thus be 
able to immediately deduct the 
$1,000,000 of losses previously sus- 
pended. Even if S Corp.’s suspended 
losses are deemed to become NOLs 
before they flow through to A and B 
and, therefore, are reduced to zero, 
A and B would receive the benefit of 
the increased tax basis if and when 
they sell the stock of the corporation 
or the corporation is liquidated. 

In contrast, if A and B are not en- 
titled to increase their tax bases on 
account of the COD income, then A 
and B will not be able to currently 
deduct the amount of S Corp.’s sus- 
pended losses. Moreover, S Corp.’s 
suspended losses will become NOLs 
which will be reduced to zero, and A 
and B will never be able to deduct 
those losses. 


The Arguments 

Both taxpayers and the Internal 
Revenue Service have raised highly 
technical issues and arguments to 
support their theories. Those argu- 
ments are well summarized in the 
many articles that have been writ- 


The argument 
accepted by eight of 
the nine Justices is 

an argument of 

statutory construction: 
The plain language of 
the Code permits 
deduction of the 
suspended losses. 


ten on the subject.’ The argument of 
taxpayers seeking to deduct sus- 
pended losses, and the argument ul- 
timately accepted by eight of the nine 
Supreme Court Justices in Gitlitz, is 
simply an argument of statutory con- 
struction: The plain language of the 
Code permits deduction of the sus- 
pended losses. Specifically, S corpo- 
ration shareholders are entitled to 
increase their S corporation stock 
bases by the amount of income real- 
ized by an S corporation, regardless 
of whether that income is COD in- 
come that is not taxable to the share- 
holders. Moreover, such sharehold- 
ers are allowed to deduct such 
suspended losses, to the extent of the 
increase in their stock bases, before 
such suspended losses become NOLs 
that are reduced under Code §108. 
The Internal Revenue Service, in 
contrast, has argued that COD in- 
come of an insolvent S corporation 
does not flow through to the 
corporation’s shareholders, and that 
suspended losses of an insolvent S 
corporation become NOLs that must 
be reduced by the amount of COD 
income excluded from the taxable 
income of the corporation’s share- 
holders.* The IRS has countered tax- 
payers plain-language argument by 
pointing out that allowing the deduc- 
tion of suspended losses results in an 
unintended “windfall” to S corpora- 
tion shareholders.’ Under the facts 
of the example discussed above, a lit- 
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eral reading of the statute would 
permit A and B to deduct total losses 
of $1,200,000, when A and B only 
invested $200,000 of their own 
money in the project. It was the 
lender, not A and B, that bore the 
economic consequences of the addi- 
tional $1,000,000 loss. As discussed 
below, several courts and many com- 
mentators have agreed with one or 
more of the IRS’ arguments. 


The Cases 

The early authority on the issue 
of whether COD income realized by 
an insolvent S corporation allows 
shareholders of the corporation to 
deduct suspended losses was in the 
form of technical advice memoranda 
(TAMs) issued by the IRS."° In those 
TAMs, the IRS ruled that excluded 
COD income does not pass through 
to S corporation shareholders and, 
accordingly, shareholders are not 
entitled to increase their stock bases 
by the amount of such excluded 
COD income. 

The Tax Court first addressed the 
issue in the case of Winn v. Com- 
missioner, 73 T.C.M. 3167 (1997), 
withdrawn and superseded, 75 
T.C.M. 1840.'! The Tax Court in 
Winn agreed with the taxpayer’s 
plain-language argument and al- 
lowed the taxpayer to increase the 
basis of his S corporation stock by 
the amount of excluded COD income 
realized by the corporation.” 

Shortly after issuing its opinion 
in Winn, the Tax Court changed its 
conclusion in Nelson v. Commis- 
sioner, 110 T.C. 114 (1998), aff'd, 182 
F. 3d 1152 (10th Cir. 1999).'° While 
the Tax Court unanimously agreed 
that the taxpayer in Nelson was not 
entitled to increase his stock basis 
on account of excluded S corporation 
income, the judges employed three 
distinct rationales for reaching that 
conclusion. Following the Tax 
Court’s decision in Nelson, the is- 
sues raised have been considered by 
the Third, Sixth, Seventh, 10th, and 
11th circuits, and, ultimately, the U.S. 
Supreme Court, with varying results. 

In Gitlitz (formerly Winn) and 
Nelson, the 10th Circuit held that 
excluded COD income does not in- 
crease stock basis.’ In United States 
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v. Farley, the Third Circuit held that 
excluded COD income does increase 
stock basis, and permitted the tax- 
payer to deduct suspended losses.'® 
In Gaudiano v. Commissioner and 
Witzel v. Commissioner, the Sixth 
and Seventh circuits, respectively, 
held that excluded COD income does 
increase stock basis, but also held 
that the corporation’s suspended 
losses became NOLs that were re- 
duced by the amount of excluded 
COD income.'® In Gitlitz, the Su- 
preme Court agreed with the reason- 
ing of the Third Circuit in Farley, 
and held that, under the plain lan- 
guage of the Code, excluded COD 
income does increase stock basis 
and, as a result, S corporation share- 
holders are permitted to deduct sus- 
pended losses (without those losses 
being treated as NOLs subject to re- 
duction). 


The IRS Regulation 

While the various courts were con- 
sidering the interaction of excluded 
COD income and suspended losses, 
the IRS promulgated Treas. Reg. 
§1.1366-1(a)(2)(viii), effective Au- 
gust 18, 1998, which provides that 
excluded COD income is not 
“tax-exempt” income that flows 
through to S corporation sharehold- 
ers.'’ Presumably, this regulation is 
of no further practical effect follow- 
ing the Supreme Court’s ruling in 
Gitlitz. 


Comparison to Partnerships 

As a result of the Supreme Court’s 
decision in Gitlitz, the tax conse- 
quences to A and B in the example 
above differ materially from the tax 
consequences that would result ifA 
and B were members of an insolvent 
limited liability company (LLC) 
taxed as a partnership. There is no 
exclusion for COD income recog- 
nized by an insolvent partnership; 
rather, the insolvency exception is 
applied at the partner (member) 
level.'* Accordingly, assuming A and 
B are solvent, they would be re- 
quired to include the $1,000,000 of 
COD income realized by the LLC in 
their taxable income.'’ Unlike share- 
holders of an S corporation, mem- 
bers of an LLC taxed as a partner- 


The potential for an 
unwarranted tax 
benefit that may be 
disallowed by future 
legislation is not a 
sufficient reason to 


prefer S corporations 


over other forms of 
flow-through entities. 


ship are generally entitled to in- 
clude the amount of the LLC’s debt 
in their tax basis.”° Thus, in the 
LLC scenario, A and B would have 
been entitled to deduct the full 
$1,200,000 of losses realized by 
the LLC in year one.” The inclu- 
sion of $1,000,000 of COD income 
in year two would essentially be a 
recapture of losses previously de- 
ducted in excess of the actual eco- 
nomic outlay of A and B.”? While 
A and B would have realized a tim- 
ing benefit by virtue of having a 
deduction in a prior year followed 
by recapture in a later year, they 
would not be entitled to deduct 
losses in excess of their actual eco- 
nomic outlay (as they would under 
the S corporation scenario). 

In the LLC scenario, A and B 
may be tempted to convert the 
LLC to an S corporation prior to 
realizing the COD income. The 
incorporation of the LLC, however, 
will give rise to a taxable deemed 
distribution of $1,000,000 to A and 
B under the rules of Code §752(b). 
Accordingly, A and B will not be 
able to obtain the favorable COD 
treatment afforded to S corpora- 
tion shareholders by converting 
the LLC. 


Conclusions 

Gitlitz confirms that the tax con- 
sequences of COD income realized 
by an insolvent S corporation with 


solvent shareholders are more favor- 
able than the tax consequences of 
COD income realized by an insolvent 
partnership with solvent partners (or 
an insolvent LLC with solvent mem- 
bers). The tax benefit realized by the 
shareholders of an insolvent S corpo- 
ration is a windfall, allowing those 
shareholders to deduct losses in excess 
of their actual economic outlay. The 
IRS and several courts have struggled 
to craft theories to prevent such a 
windfall. The Supreme Court ulti- 
mately concluded that none of those 
theories was strong enough to over- 
come the plain language of the Code. 
The IRS has recently announced that 
it will not pursue any change to the 
law in response to Gitlitz.?> Accord- 
ingly, S corporations will continue to 
offer an advantage over other forms 
of flow-through entities with respect 
to the treatment of COD income. In 
addition, shareholders of S corpora- 
tions that realized COD income in 
prior years may wish to file amended 
returns to take advantage of the 
Gitlitz position, if they are able to do 
so within the applicable statute of 
limitations. O 


! Section 1366(d)(1) of the Internal Rev- 
enue Code of 1986, as amended (the Code). 

2 Code §§1366(a)(1) and 1367(a)(1). 

3 Code §§108(a)(1) and 108(d)(7). 

* Code §108(b)(2). By requiring the S cor- 
poration to reduce certain tax attributes 
by the amount of excluded COD income, 
the operation of Code §108 often results in 
a deferral of recognition of COD income, 
rather than a permanent exclusion of that 
income. 

> Code §108(d)(7)(B). 

® Code §108(b)(4)(A) provides that NOLs 
and other tax attributes are reduced “after 
the determination of the tax imposed .. . 
for the taxable year of the discharge.” Ac- 
cordingly, taxpayers have argued that the 
suspended losses must be applied to reduce 
taxable income for the year of the dis- 
charge before the attribute reduction rules 
apply. In that case, the suspended losses 
used to reduce income never become an 
NOL subject to reduction. 

7 See, e.g., Loebl, Does the Excluded COD 
Income of an Insolvent S Corporation In- 
crease the Basis of the Shareholders 
Stock?, 52 U. Fra. L. Rev. 957 (2000); 
Lipton, Different Courts Adopt Different 
Approaches to the Impact of COD Income, 
92 J. Tax’n 207 (2000); Burgess, Raby and 
Raby, DOI “Windfall” Resurrected for S 
Corporation Shareholders, 86 Tax Notes 
819 (2000); Lockhart & Duffy, Tax Court 
Rules in Nelson that S Corporation Ex- 
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cluded COD Income Does Not Increase 
Shareholder Stock Basis, 25 Wm. 
L. Rev. 287 (1999). 

* Specifically, the IRS has, at various 
times, argued that (i) Code §108(d)(7)(A) 
(which provides that the rules of Code 
§108 are generally applied at the corpo- 
rate level) preempts the general 
flow-through of S corporation income 
under Code §1366(a); (ii) COD income 
of an insolvent S corporation is tax de- 
ferred, not tax exempt (see supra note 
4), and, therefore, is not the type of S 
corporation income that flows through 
to S corporation shareholders under 
Code §1366(a); and (iii) under Code 


kids. How can 
you not help?” 


and thrive. 


their families and entire communities. 


Because if you really want to help, 
Childreach really helps.” 


“Just look at these 


“In the poorest villages throughout the world, 
families live in conditions that are difficult to 
imagine. And it’s always the kids who suffer most. 


Childreach (formerly Foster Parents Plan) is an 
amazing child sponsorship organization that helps 
needy children overseas to overcome the most 
punishing poverty and not only survive, but grow 


Childreach sponsors have helped bring about 
miraculous changes. Clean water, life-saving 
medicines, hospitals, schools, and self-help programs Ul 
have improved the lives of not only the children, but 


To find out more about Childreach, call 
1-800-556-7918 or mail the attached coupon. 


§108(d)(7)(A), suspended losses of an 
insolvent S corporation are treated as 
NOLs of the corporation that must be 
reduced by the amount of excluded COD 
income under Code §108(b)(2)(A). 

° In Gitlitz, the Supreme Court ac- 
knowledged the policy concern created 
by the potential “double windfall” to S 
corporation shareholders, but concluded 
that “[b]ecause the Code’s plain text per- 
mits the taxpayers here to receive these 
benefits, we need not address this policy 
concern.” 121 S. Ct. at 709. 

© See TAM 9423003, TAM 9541001, 
and TAM 9541006. 

" The Winn case was subsequently re- 
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named Gitlitz v. Commissioner, and is 
the case recently decided by the Supreme 
Court. Accordingly, Winn was the first, 
and presumably the last, case on this 
issue. 

2 See A Winn-Win Situation: Subchap- 
ter S Basis Increase for COD Income, 87 
J. Tax’N 377 (1997). 

'S As a result of the decision in Nelson, 
the Tax Court withdrew its prior opin- 
ion in Winn. 

14 182 F.3d 1143 (10th Cir. 1999), rev'd, 
121 S. Ct. 701 (2001); 182 F.3d 1152 
(10th Cir. 1999). 

15 202 F.3d 198 (3d Cir. 2000), cert. de- 
nied, 1218S. Ct 874 (2001). See also Pugh 
v. Commissioner, 213 F.3d 1324 (11th 
Cir. 2000), cert. denied, 121 S. Ct. 854 
(2001), in which the 11th Circuit permit- 
ted a basis increase in a case in which 
the insolvent S corporation did not have 
any suspended losses. 

16 216 F.3d 524 (6th Cir. 2000), vacated, 
1218S. Ct. 852 (2001); 200 F.3d 496 (7th 
Cir. 2000), vacated, 121 S. Ct. 851 
(2001). 

7 See supra notes 4 and 9. 

*§ Code §108(d)(6). This is an important 
advantage of S corporations over enti- 
ties taxed as partnerships that existed 
before Gitlitz. 

19 Tf A and B were insolvent, then they 
would be entitled to exclude the COD in- 
come realized by the LLC and to increase 
their bases in the LLC membership in- 
terests by the amount of such excluded 
income. See TAM 9739002. Thus, Gitlitz 
places an S corporation shareholder (sol- 
vent or insolvent) in the same financial 
position as an insolvent partner (mem- 
ber). 

2° Code §752. 

1 Subject to possible limitation under 
the at-risk rules of Code §465 and the 
passive-activity rules of Code §469. 

2 In addition to recognizing $1,000,000 
of COD income, A and B would be 
deemed to have received a distribution 
of $1,000,000 under Code §752(b) as a 
result of the reduction of the LLC’s debt. 
Because A and B receive an additional 
$1,000,000 of tax basis as a result of the 
recognition of COD income, however, the 
deemed distribution should not result in 
any additional tax liability to A and B. 
Code §731(a). 

23 See statement of Jeanne Sullivan, 
IRS senior technical reviewer (pass- 
throughs and special industries), pub- 
lished in BNA’s Daily Tax Report, April 
26, 2001, at p. G-4. 
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Criminal Law 


Depositon Potpourri 
or 


Helpful Hints to Avoid Deposition Fatigue 


by Steven G. Mason and William J. Sheaffer 


ur experience has been 

that depositions can be 

an incredibly helpful 

tool in either prosecut- 
ing a civil lawsuit or defending 
against charges levied by the state. 
On the other hand, experience has 
likewise taught us that depositions 
can be one of the most befuddling 
and stressful aspects of a lawyer’s 
trial practice. The latter probably 
results from lawyers who are unfa- 
miliar with the rules or who go 
astray when outside the watchful 
eye of a judge. This article will help 
some of you with the day-to-day is- 
sues that arise during depositions. 


Sworn Statements 
Absent Compulsion 

A deposition is nothing more than 
a sworn statement made under 
compulsion (e.g., a subpoena or 
court order) taken for the purpose 
of discovery. Black’s Law Dictio- 
nary, 5th Edition, p. 396 (1979). 
However, absent compulsion, an 
attorney is free to interview in- 
tended witnesses without the pres- 
ence or input of opposing counsel. 
This long-standing legal principle 
was recognized by the court in 
Devlin v. Rossman, 205 So. 2d 346 
(Fla. 3d DCA 1967): 


It is the general rule that attorneys for 
one party in a pending cause are free to 
interview the other party’s intended 
witnesses without the consent or pres- 
ence of opposing counsel. 35 Fla. Jur. 
Witnesses §5. This presupposes that the 
person thus sought to be interviewed is 
willing to submit thereto. If he is not, 
he may insist that his views or testi- 
mony be given only upon deposition or 
at a trial or other court proceeding in 
the cause, after having been subpoenaed. 


With a little more 
attention to detail, 
the deposition- 
discovery process 
can become less 
agonizing and 
more helpful. 


Id. at 347. See also U.S. v. Saa, 859 
F.2d 1067, 1074-1075 (2d Cir. 1988) 
(defense counsel entitled to ask in- 
formant directly whether he will 
submit to interview); Gilbert v. 
State, 547 So. 2d 246, 249 (Fla. 4th 
DCA 1989) (improper to interfere 
with right to informally interview 
witnesses). 

Therefore, contrary statements 
notwithstanding, it is not improper 
to take a sworn (voluntary) state- 
ment from an unrepresented wit- 
ness. It is, in fact, sage trial strat- 
egy. For cases discussing contacting 
former employees of an adverse 
party, see H.B.A. Management, Inc. 
v. Estate of Schwartz, 693 So. 2d 541 
(Fla. 1997); Reynoso v. Greynolds 
Park Manor, Inc., 659 So. 2d 1156, 
1158 n.2 (Fla. 3d DCA 1995) (cita- 


tion to cases reaching a contrary 
conclusion); Browning v. AT & T 
Paradyne, 838 F. Supp. 1564, 1567 
(M.D. Fla. 1993); Rule 4-4.3, Rules 
Regulating The Florida Bar (con- 
tact with unrepresented persons). 


Distinction Between 
Criminal and Civil Cases 
The general rules that govern dis- 
covery depositions can be found at 
Fla. R. Civ. P. 1.290 through 1.330, 
Fla. R. Crim. P. 3.220(h), and Fed. 
R. Civ. P. 27-32. The major distinc- 
tion between the Florida civil and 
criminal rules is that there is no 
automatic right to take depositions 
in misdemeanor cases, whereas 
such a right exists in felony cases. 
See Fla. R. Crim. P. 3.220(h)(1)(D). 
In misdemeanor cases the accused 
must file a motion with the court 
demonstrating good cause to take a 
deposition. There are few reported 
cases addressing exactly what is 
“good cause.” However, two helpful 
cases are State v. Sheffer, 6 Fla. L. 
Weekly Supp. 512 (Fla. Orange Cty. 
Ct. 1999) (where arrest report 
lacked specificity, depositions war- 
ranted); and State v. Greene, 6 Fla. 
L. Weekly Supp. 561 (Fla. Duval 
Cty. Ct. 1999) (complexity of issues 
constitutes good cause). Further, in 
criminal cases the accused does not 
have an absolute right to attend 
depositions, but rather must obtain 
leave of the court. See State v. 
Ceccarelli, 7 Fla. L. Weekly Supp. 
683 (Fla. Orange Cty. Ct. 2000) 
(where police waited several weeks 
after alleged incidents to make ar- 
rests, prejudice established, and at- 
tendance at deposition appropri- 
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ate). There is no express provision 
for depositions in federal criminal 
cases; however, under certain cir- 
cumstances the court has discretion 
to allow same. See Fed. R. Crim. P. 
15; United States v. Wilson, 601 F.2d 
95, 97-98 (3d Cir. 1979). 

One point that criminal law prac- 
titioners may overlook is that the 
Florida Rules of Civil Procedure 
overlap and are controlling on many 
issues not addressed in the crimi- 
nal rules. 

Except as provided herein, the procedure 
for taking the deposition, including the 
scope of the examination, and the issu- 
ance of a subpoena (except a subpoena 
duces tecum) for deposition by an attor- 
ney of record in the action, shall be the 


same as that provided in the Florida 
Rules of Civil Procedure. 


Fla. R. Crim. P. 3.220(h)(1). 


Speaking Objections 
and Preservation 

Attorneys like to object; too often, 
perhaps. Improper “speaking objec- 
tions” are routinely made. Practitio- 
ners know from experience that 
speaking objections are nothing 
more than an attempt to improperly 
influence a witness not to answer a 
question. For example, consider the 
following “objections” which oc- 
curred during one of the author’s 
recent depositions. 
I'm going to object to that. That’s not 
what anybody said. He’s testified that 
the code gives the tax collector the au- 
thority to issue and that the county 
attorney’s office advises 


No. I don’t like you putting facts in 
the questions that aren’t true. 

At one time the Florida rules did 
not specifically prohibit speaking 
objections. See former Fla. R. Civ. 
P. 1.310(c), which stated in part that 
depositions “[m]Jay proceed as per- 
mitted at the trial.” However, all 
that ended in 1996 when the Florida 
Supreme Court amended the rules. 
In re: Amendments to Florida Rules 
of Civil Procedure, 682 So. 2d 105, 
117 (Fla. 1996). The rule now states, 
“Any objection during a deposition 
should be stated concisely and in a 
nonargumentative and nonsuggestive 
manner.” Rule 1.310(d) permits a 
litigant to terminate an examina- 
tion when a lawyer improperly uses 


Practitioners know 
from experience that 
speaking objections 

are nothing more 

than an attempt to 
improperly influence 
a witness not to 
answer a question. 


speaking objections to prevent 
meaningful discovery. See also 
Quinones v. State, 766 So. 2d 1165, 
1168 (Fla. 3d DCA 2000) (speaking 
trial objections containing improper 
editorials); Owens-Corning Fiber- 
glass Corp. v. Crane, 683 So. 2d 552, 
554 (Fla. 3d DCA 1996) (examples 
of speaking objections); Heller v. 
Wofsey, 1989 U.S. Dist. Lexis 7765 
(S.D.N.Y. 1989). 

There are several other sources 
that reinforce this point. For in- 
stance, the circuit judges in the 
Ninth Judicial Circuit have imple- 
mented guidelines which state in 
part: “Speaking objections and other 
tactics and recesses for coaching a 
deponent during a deposition are 
improper and may also be cause for 
sanctions.” Uniform Administrative 
Policies & Procedures, Section XIV, 
Deposition Guidelines, 3 Fla. L. 
Weekly Supp. 164 (Fla. 9th Jud. Cir. 
1995). 

The Trial Lawyers Section of The 
Fiorida Bar also promulgated a 
manual styled “Guidelines for Pro- 
fessional Conduct” which provides: 


Counsel defending a deposition should 
limit objections to those that are well- 
founded and permitted by the rules of 
civil procedure or applicable case law. 
Counsel should bear in mind that most 
objections are preserved and need be in- 
terposed only when the form of a ques- 
tion is defective or privileged informa- 
tion is sought. When objecting to the form 
of a question, counsel should simply 
state: “I object to the form of the ques- 
tion.” The grounds should not be stated 
unless asked for by the examining at- 
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torney. When the grounds are then 
stated they should be stated succinctly 
and only what is necessary to state the 
grounds should be stated. 

While a question is pending, counsel 
should not, through objections or other- 
wise, coach the deponent or suggest an- 
swers. Should any lawyer do so, the 
courts are urged to take stern action to 
put a stop to such practices and to serve 
as a deterrent to others. 

Counsel for all parties should refrain 
from self-serving speeches during depo- 
sitions. 


The Florida Bar Trial Lawyers Sec- 
tion, “Guidelines for Professional 
Conduct,” §E, 998, 9, and 11 (em- 
phasis added). 

However, the fact that speaking 
objections are prohibited does not 
mitigate an attorney’s obligation to 
preserve some substantive (as well 
as form) objections for trial. For 
cases that discuss this obligation see 
Clairson International v. Rose, 718 
So. 2d 210, 214-15 (Fla. 1st DCA 
1998) (if objection to competency had 
been made, error may have been 
remedied at time of deposition, 
waiver); David v. City of Jackson- 
ville, 534 So. 2d 784, 786 (Fla. 1st 
DCA 1988) (no waiver for failing to 
object to questions addressing 
witness’s arrest and conviction 
record—automatically preserved); 
Weyant v. Rawlings, 389 So. 2d 710 
(Fla. 2d DCA 1980); Evans v. Perry, 
161 So. 2d 27, 29-30 (Fla. 2d DCA 
1964); Fla. R. Civ. P. 1.330(b)(3). 

Fed. R. Civ. P. 30(d) likewise pro- 
hibits such blatant interruptions. 
Fed. R. Civ. P. 32(d)(3)(B) expressly 
states that objections to the form of 
a question are waived unless raised 
during deposition. This obligation 
can be easily satisfied by stating you 
object to the form or by stating, “Ob- 
jection, form.” If there is a question 
regarding the basis for the objection, 
opposing counsel may ask for spe- 
cifics to ensure that the witness 
understands the question and to 
remediate any flaw. In an effort to 
assist lawyers, the judges in the 
Middle District of Florida produced 
a manual styled “Discovery Practice 
in the United States District Court, 
Middle District of Florida.”' This 
manual instructively states: 
Federal rule of civil procedure 


32(d)(3)(B) provides that an objection to 
the form of the question is waived un- 
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less made during the deposition. Many 
lawyers make such objections simply by 
stating “I object to the form of the ques- 
tion.” This normally suffices because it 
is usually apparent that the objection is 
directed to “leading” or to an insufficient 
or inaccurate foundation. 


Discovery Practice Manual at IIB, 

Therefore, as a “general” rule, 
most objections are preserved other 
than objections to the form of the 
question, e.g., leading, compound, 
etc. See Associated Bus. Tele. Sys. 
Corp. v. Greater Capital Corp., 729 
F. Supp. 1488, 1500 (D.N.J. 1990) 
(leading questions must be objected 
to to be preserved for trial); 
Cronkrite v. Fahrbach, 853 F. Supp. 
257, 259-60 (W.D. Mich. 1994) 
(questions as to competency which 
could not be changed during depo- 
sition not waived). There are scores 
of cases where the federal court has 
chastised attorneys for improper 
conduct during depositions. Hall v. 
Clifton Precision, 150 F.R.D. 525, 
528-31 (E.D. Pa. 1993) (lawyers are 
prohibited from making comments 
on or off the record which may limit 
a witness’s ability to answer an ap- 
propriate question); Castillo v. St. 
Paul Fire & Marine Ins. Co., 938 
F.2d 776 (7th Cir. 1991) (obstructive 
tactics during a deposition warrant 
sanctions); Stengel v. Kawasaki 
Heavy Industries, Ltd., 116 F.R.D. 
263 (N.D. Tex. 1987) (constant in- 
terruptions where attorney made 
comments such as “big deal,” “waste 
of time,” etc., were nothing more 
than blatant attempts to frustrate 
the litigant’s attempt to take the 
deposition); Kelly v. GAF Corpora- 
tion, 115 F.R.D. 257 (E.D. Pa. 1987) 
(frivolous objections destroyed the 
purpose of the deposition]; Unique 
Concepts, Inc. v. Brown, 115 F.R.D. 
292, 292-93 (S.D.N.Y. 1987) (again, 
constant interruptions resulted in 
sanctions); Langston v. Standard 
Register Company, 95 F.R.D. 386 
(N.D. Ga. 1982) (meaningful depo- 
sitions are destroyed when repeti- 
tive objections are made). 


Think Before Instructing 

Witness Not to Answer 

e The Question of Privilege 
Another recurring theme arises 


Lawyers tend to 
forget that the 
purpose of a 
deposition is not 
to determine 
whether evidence 
is admissible 
attrial.... 


when an attorney instructs wit- 
nesses not to answer questions. 
When the Florida Supreme Court 
amended the civil rules in 1996, it 
did so with the intent that the re- 
fusal to answer questions should 
generally only be invoked when the 
answers are “privileged.” See In Re: 
Amendments to Florida Rules of 
Civil Procedure, 682 So. 2d 105, 106 
(Fla. 1996). Lawyers tend to forget 
that the purpose of a deposition is 
not to determine whether evidence 
is admissible at trial but rather 
whether the questions are reason- 
ably calculated to lead to the discov- 
ery of admissible evidence. In this 
regard, a must-read is Smith v. 
Gardy, 569 So. 2d 504, 507 (Fla. 4th 
DCA 1990), where the court stated: 
Dr. Freeman indeed should have an- 
swered, and the arrogance of the defense 
attorney in instructing the witness not 
to answer is without legal justification. 
Nowhere in the Florida Rules of Civil 
Procedure is there a provision that states 


that an attorney may instruct a witness 
not to answer a question. 


See Jones v. Seaboard Coastline 
Railroad Co., 297 So. 2d 861 (Fla. 
2d DCA 1974). 

There is a plethora of federal cases 
which also reinforce this provision. 
See Nutmeg Insurance Company v. 
Atwell, Vogel & Sterling, 120 F.R.D. 
504 (W.D. La. 1988); American Han- 
gar, Inc. v. Basic Line, Inc., 105 
F.R.D. 173, 175 (D. Mass. 1985); 
Paparelli v. Prudential Insurance 
Co. of Am., 108 F.R.D. 727 (E.D. Pa. 
1985); Ralston Purina Co. v. 


McFarland, 550 F.2d 967, 973 (4th 
Cir. 1977). For an additional discus- 
sion of the invocation of privilege 
during deposition, see “Discovery 
Practice in the United States District 
Court, Middle District of Florida, at 
V, Privilege, pp. 29-30 (1992). 

Like all general rules there appears 
to be at least some exceptions to the 
“rule.” For instance, in Calderbank 
v. Cazares, 435 So. 2d 377 (Fla. 5th 
DCA 1983), Calderbank was ordered 
by the trial court to answer ques- 
tions posed by the Church of 
Scientology and its attorney. Mr. 
Calderbank refused to answer cer- 
tain question at his deposition, stat- 
ing that they were not relevant to 
the matter at hand. Subsequent to 
the trial court ordering him to an- 
swer the questions, Calderbank ap- 
pealed to the district court for relief. 
In an opinion authored by Judge 
Cowart, the court held that a party 
cannot question a witness unless the 
questioning is relevant to the pro- 
ceeding at hand and will reasonably 
lead to the development of admis- 
sible evidence. Judge Cowart stated: 
“[A] reasonably ‘calculated’ causal 
connection between the information 
sought and the possible evidence 
relevant to the issues in the pend- 
ing action must ‘appear’ from the 
nature of both or it must be demon- 
strated by a person seeking the dis- 
covery.” Calderbank, 435 So. 2d at 
379; Smith v. Gardy, 569 So. 2d 504 
(rules permit suspension of deposi- 
tion if objecting party has basis for 
concluding answer is clearly objec- 
tionable and irreparable). 


Disclosure and 
Filing of Depositions 
Generally, only a party to a law- 
suit has a right to attend a deposi- 
tion or to obtain a transcript of a 
deposition. See Palm Beach News- 
papers, Inc. v. Burke, 504 So. 2d 378 
(Fla. 1987) (the media does not have 
a right under the public records law 
or the First Amendment to obtain 
copies of unfiled depositions or to 
attend such proceedings); Smith v. 
Southern Baptist Hospital of 
Florida, 564 So. 2d 1115 (Fla. 1st 
DCA 1990) (petitioner did not sat- 
isfy burden to exclude potential wit- 
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ness/doctor from attending deposi- 
tion); Fla. R. Civ. P. 1.280(c)(5), (6) 
(procedure addressing sealing depo- 
sition and excluding witnesses). 
Further, depositions can only be 
filed for a specific purpose. Fla. R. 
Civ. P. 1.310(f)(3)(A). 

The authors have experienced two 

recurring problems involving the fil- 
ing and copying of depositions. First, 
attorneys will file depositions with 
the court without providing a copy 
to opposing counsel. The theory is 
that opposing counsel has the finan- 
cial obligation to purchase the depo- 
sition from the court reporter or 
from the filing attorney. However, 
the rules are clear, any document 
filed with the court must also be 
provided to the other side. 
In the instant case, it is undisputed that 
appellee’s trial attorney failed to give 
appellant notice of either the taking of 
the deposition or the filing thereof, and 
that he likewise failed to provide appel- 
lant with a copy. Consequently, it is clear 
that appellee violated the above proce- 
dural rule, and the trial court abused 
its discretion by denying appellants’ 
motions to strike and for rehearing. 


Thomas v. Thomas, 589 So. 2d 944, 
947 (Fla. lst DCA 1991); Fla. R. Civ. 
P. 1.080(a), 1.310(f)(3); Rule 4-3.4, 
Rules Reg. The Florida Bar; and 
Canon 3(B)(2), Code of Judicial Con- 
duct (prohibition against ex parte 
communications). 

Additionally, the Florida Rules of 
Professional Responsibility rein- 
force counsel’s obligation to furnish 
his opponent with any documents 
provided to the court in contempora- 
neous fashion. In other words, the rule 
prohibits stonewalling. Rule 4- 
3.5(b\(2), Rules Reg. The Florida Bar. 

Second, some lawyers and court 
reporters have suggested that Fla. 
R. Civ. P. 1.310(g), and the commen- 
tary to same, prohibits an attorney 
from photocopying a deposition and 
disseminating it at will. Under this 
interpretation, an attorney would 
not have an obligation to furnish 
opposing counsel with a transcript 
filed with the court. This is a dis- 
tortion of the rules. This provision 
merely provides that a court re- 
porter cannot be required to provide 
a deposition to counsel without cost. 
However, that is a far cry from an 
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attorney who, after purchasing the 
deposition, unilaterally photocopies 
and disseminates it. This is the 
same as an agreement to share 
depositions to reduce the costs of liti- 
gation. Court reporters frown upon 
the practice but there is nothing in 
the rules which holds to the con- 
trary. In other words, once a depo- 
sition is purchased, an attorney is 
free to disseminate it at will. Un- 
like a case involving copyrighted 
materials, no one would ever sug- 
gest that a witness’s statement can 
be “patented.” 


Changes in 
Deposition Testimony 

Federal Rule 30(e) requires that 
a witness review the transcript of 
his deposition within 30 days, 
whereas the Florida Rule, Rule 
1.310(e), merely states that it should 
be completed within a reasonable 
time. Subsection “e” also requires 
that a witness read (or have the 
transcript read to him) and sign the 
transcript. We all know from prac- 
tice that witnesses often will waive 
reading and signing the transcript. 
However, Rule 1.310(e) requires 
that the witness and the parties 
agree to such waiver. In those situ- 
ations where the deponent does not 
read, sign, or waive reading, the 
transcript can be filed (for a specific 
purpose) subject to the court re- 
porter indicating why the transcript 
was not signed. Ultimately, the 
court has the power to refuse to ac- 
cept the transcript in those situa- 
tions where the refusal to review 
was inappropriate. 

A situation that arises at the end 
of the deposition is the explanation 
regarding reading the transcript. 
Often witnesses are instructed that 
the only purpose behind reading the 
transcript is to ensure that the pro- 
ceedings were accurately tran- 
scribed. However, that is not what 
Rule 1.310(e) states. It expressly 
states that the deponent may make 
changes in substance. Both the fed- 
eral and state courts recognize this 
procedure. Feltner v. Internationale 
Nederlanden Bank, 622 So. 2d 123, 
124 (Fla. 4th DCA 1993); Motel 6, 
Inc. v. Dowling, 595 So. 2d 260, 261 


(Fla. lst DCA 1992); Lugtig v. Tho- 
mas, 89 F.R.D. 639, 641 (N.D. 
111.1981); Fed. R. Civ. P. 30(e). 

When changes are made, reasons 
must be listed on the errata sheet 
explaining why the witness made 
the changes. The substantive 
changes are listed on the errata 
sheet but the original transcript re- 
mains the same so that it is clear 
exactly what was in fact changed. 
Lugtig, 89 F.R.D. at 641-42. Addi- 
tionally, if a witness does make sub- 
stantive changes, a party may re- 
quest that the deposition be 
reopened so that an inquiry can be 
made into the basis for the change. 
Feltner, 622 So. 2d at 124-25; 
Sanford v. C.B.S., Inc., 594 F. Supp. 
713, 715 (N.D. Ill. 1984). As stated 
earlier, a transcript can be rejected 
by the court if it remains unsigned. 
The burden, however, rests with the 
objecting party moving to strike the 
deposition. Objections can be waived 
absent objection. Fla. R. Civ. P. 
1.330(b)(4); Rothschild v. De 
Gaspari, 287 So. 2d 341, 343 (Fla. 
3d DCA 1973). 


Conclusion 

Obviously, depositions are more 
complicated than many attorneys 
may acknowledge. Perhaps with a 
little more attention to detail, the 
deposition-discovery process can 
become less agonizing and more 
helpful—as originally contemplated 
under the procedural rules. O 


' Unfortunately, this manual is no 
longer in print; however, anyone wish- 
ing to copy the manual may contact 
Steve Mason at 407/895-6767 or 
sgmason@bellsouth.net. 


Steven G. Mason is a sole practi- 
tioner who is board certified by The 
Florida Bar in criminal trial and crimi- 
nal appellate law. He limits his practice 
to First Amendment, criminal, and civil 
rights litigation. 

William J. Sheaffer is a sole prac- 
titioner who is board certified by The 
Florida Bar in criminal trial law. He 
limits his practice to criminal defense 
and the representation of individuals 
before state boards and agencies in de- 
fense of professional licensure matters. 

This column is submitted on behalf 
of the Criminal Law Section, Harvey J. 
Sepler, chair, and Randy E. Merrill, edi- 
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Labor and Employment Law 


Limiting the Use of “Me Too” Evidence 
in Employment Discrimination Cases 


he American workforce en- 

joyed remarkable prosper- 

ity during the last several 

years. The national rate of 
unemployment plummeted from a 
high of 7.8 percent in June 1992 to 
a low of 3.9 percent in October 
2000.' The decline in Florida’s un- 
employment rate was even more 
dramatic. In Florida, unemploy- 
ment fell from a high of 8.8 percent 
in February 1992 to a low of 3.6 
percent in December 2000.* Mean- 
while, the average hourly wage of 
an American worker rose and is now 
41 percent higher than in 1990, 
while inflationary pressures were 
kept in check.”* 

Despite the rosy economic picture 
of low unemployment, plentiful op- 
portunities for career advancement, 
and higher wages, the number of 
employment discrimination cases 
and EEOC charges of discrimina- 
tion filed rose annually during the 
past decade. From 1990 to 1998, the 
number of employment discrimina- 
tion cases filed each year in federal 
courts tripled.‘ During the same 
period, annual filings of EEOC 
charges of discrimination that al- 
leged unlawful harassment or re- 
taliation in the workplace nearly 
doubled.” 

Recent economic indicators sug- 
gest that, in contrast with the pros- 
perity of the last decade, the 
economy may now be faltering. 
Spurred by massive layoffs in the 
telecommunications industry and 
manufacturing firms such as 
DaimlerChrysler, the national un- 
employment rate has risen during 
recent months.® In addition, the 


by J. Ray Poole 


Although courts 
have disagreed over 
the extent to which 
“me too” evidence is 
admissible at trial, 
several analytical 
factors have 
emerged. 


gross domestic product fell precipi- 
tously during the third and fourth 
quarters of last year.’ Meanwhile, 
the Federal Reserve has made a 
series of downward adjustments in 
the prime rate in response to grow- 
ing concerns about sluggishness on 
Wall Street. 

As the economy weakens, the 
number of formal complaints of 
employment discrimination filed 
annually, both as lawsuits and 
EEOC charges of discrimination, is 
likely to soar. As the unemployment 
rate rises, workers are likely to be- 
come frustrated as they compete for 
fewer job opportunities. Desperate, 
unemployed workers will likely 
blame employers as the source of 
their problems. When that happens, 
employers will become convenient 
targets of employment discrimina- 


tion complaints. 


The Problem 

As more employees become vocal 
about perceived discrimination in 
the workplace and the number of 
formal complaints of employment 
discrimination rise, plaintiffs in 
disparate treatment employment 
discrimination cases are more likely 
than ever to discover coworkers who 
have made similar complaints of 
discrimination. The issue then be- 
comes whether or to what extent a 
plaintiff may introduce evidence 
concerning a coworker’s complaints 
of discrimination as proof of an 
employer’s discriminatory motives 
and intent. The admissibility of this 
anecdotal evidence, often referred 
to as “me too” evidence, often is a 
source of contention between attor- 
neys who represent plaintiffs and 
those who represent management 
in employment cases. It has also 
been the subject of debate among 
courts and scholars.* 

The potential impact of “me too” 
evidence on a jury cannot be over- 
estimated. Plaintiffs in employment 
discrimination cases ultimately 
bear the burden of persuading the 
trier of fact that an employer inten- 
tionally discriminated against 
them.’ However, plaintiffs rarely 
have direct evidence of an 
employer’s discriminatory intent.'° 
Instead, typically they are forced to 
rely on circumstantial evidence to 
establish an employer's discrimina- 
tory motives and intent. 

In the absence of direct evidence 
of an employer’s discriminatory 
animus, “me too” evidence can be 
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particularly powerful in a disparate 
treatment employment discrimina- 
tion case. Indeed, the Sixth Circuit 
characterized “me too” evidence as 
“smoking gun’ type evidence” in the 
absence of direct evidence of dis- 
criminatory intent.'' It invites jurors 
to conclude that “where there’s 
smoke, there’s fire.”’” For that rea- 
son, attorneys who represent man- 
agement in employment discrimina- 
tion cases should make every effort 
to exclude or at least limit the in- 
troduction of “me too” evidence at 
trial. 


The Rules of Evidence 

As a general rule, all relevant evi- 
dence is admissible.'* The rules of 
evidence broadly define relevant 
evidence as that which has any ten- 
dency to make a material fact more 
or less probable.'* However, there 
are limitations on the admissibility 
of otherwise relevant evidence. Rel- 
evant evidence is inadmissible when 
it is unfairly prejudicial, leads to 
confusion of the issues, or misleads 
the jury.’ 

Similar fact evidence of other 
wrongs or acts presents a unique 
problem. Evidence of other wrongs 
or acts may be admissible as proof 
of motive or intent.'° On the other 
hand, it is inadmissible to demon- 
strate propensity, i.e., that a person 
acted in conformity with his or her 
prior actions on a particular occa- 
sion.'’ Thus, when assessing the 
admissibility of such evidence, 
courts must carefully weigh the dan- 
ger that jurors will consider the evi- 
dence for the improper purpose of 
establishing a person’s propensity to 
act in a particular manner. In addi- 
tion, courts should consider whether 
the evidence will lead to confusion 
by creating a trial within a trial. 

In the context of employment dis- 
crimination cases, similar fact evi- 
dence of other wrongs or acts usu- 
ally takes the form of “me too” 
evidence. Plaintiffs may offer evi- 
dence concerning an employer’s 
treatment of other employees as 
proof of the employer’s discrimina- 
tory motives and intent. Attorneys 
who represent management, how- 
ever, will typically counter by argu- 


Courts must weigh 
the danger that 
jurors will consider 
the evidence for the 
improper purpose 
of establishing a 
person’s propensity 
to actina 
particular manner. 


ing that the “me too” evidence is 
unfairly prejudicial for one reason 
or another. 

Courts disagree over the extent to 
which “me too” evidence is admis- 
sible in employment discrimination 
cases. Some courts have taken a lib- 
eral view of such evidence. For ex- 
ample, the Eighth Circuit generally 
admits “me too” evidence on the ba- 
sis that it serves as “background 
evidence” that is “critical for the 
jury’s assessment of whether a given 
employer was more likely than not 
to have acted from an unlawful mo- 
tive.”'* However, the Eighth Circuit 
has also affirmed a trial court’s ex- 
clusion of “me too” testimony that 
did not contain specific factual alle- 
gations, but instead “consisted 
largely of generalized, subjective 
assertions of a perceived bias in op- 
erations.”!® 

Other courts have taken a more 
conservative approach to “me too” 
evidence. One court excluded testi- 
mony of other employees whom the 
plaintiff intended to call to testify 
about their own discrimination com- 
plaints on the basis that the testi- 
mony “would be in a large measure 
legally irrelevant because [it] would 
not serve to support [the plaintiffs] 
own individual claims.””’ In another 
case, the court excluded “me too” 
evidence and provided the classic 
explanation that “[i]Jn the court’s 
view, even the strongest jury in- 
structions could not have dulled the 
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impact of a parade of witnesses, 
each recounting his contention that 
defendant had laid him off because 
of his age.””! 

The 11th Circuit, in McWhorter v. 
City of Birmingham, 906 F.2d 674 
(11th Cir. 1990), appears to have 
adopted the conservative approach 
to “me too” evidence. McWhorter, a 
former police officer, sued the City 
of Birmingham and its police chief 
under 42 U.S.C. §1983 and claimed 
that he had been fired in retaliation 
for exercising his First Amendment 
rights. In particular, he alleged that 
he was discharged for statements 
that he made to the press concern- 
ing the police chief's physical abuse 
of a prisoner. At trial, McWhorter 
proffered testimony from other po- 
lice officers who were allegedly ha- 
rassed and intimidated by the po- 
lice chief, both in connection with 
the prisoner abuse incident and in 
other unrelated incidents. The dis- 
trict court excluded the testimony 
and, on appeal, the 11th Circuit af- 
firmed the ruling. The 11th Circuit 
explained that “[t]he admission of 
testimony relating to other police 
officers’ grievances against [the po- 
lice chief] could have resulted in a 
series of mini-trials centering on the 
employment history of each of- 
ficer.””” 

Although courts disagree over the 
extent to which “me too” evidence is 
admissible, several common analyti- 
cal factors run through the cases. 
Careful consideration of each of 
those factors, both separately and in 
conjunction, may serve to eliminate 
or at least limit the use of “me too” 
evidence at trial. The following is a 
discussion of each factor. 


Analytical Factors 
e Recent vs. Remote Events 

The first factor to consider is 
whether the “me too” events are too 
remote in time from the events that 
gave rise to the plaintiffs claims of 
discrimination. Corporate leader- 
ship, attitudes, and atmospheres 
change with the passage of time, 
and personnel practices constantly 
evolve to keep pace with new and 
developing areas of employment 
law. For those reasons, the way in 
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which an employer previously 
treated employees within a pro- 
tected class may not reflect its cur- 
rent attitudes toward and treatment 
of members of that same class. 

The time factor may be significant 
when the “me too” events and the 
events that gave rise to the 
plaintiffs claims are separated by 
fundamental changes within the 
employer’s leadership or organiza- 
tional structure. The recent mar- 
riage between Daimler-Benz and 
Chrysler is a reminder that, in 
today’s world of corporate mergers 
and reorganizations, a company’s 
management may change virtually 
overnight. Likewise, when the em- 
ployer is a state or local governmen- 
tal entity, new elections may pro- 
duce wholesale changes within the 
organization. In those instances, 
remote “me too” events that took 
place under the old regime may not 
be probative of the new leadership’s 
motives and intent. 

The passage of time may also be 
critical when the “me too” events 
and the events giving rise to the 
plaintiffs claims are separated by 
substantial changes in the 
employer’s personnel practices. 
Employment practices may change 
dramatically in the aftermath of 
new regulations or court opinions. 
This is particularly true with re- 
spect to personnel practices that re- 
late to areas of employment law that 
are relatively new or rapidly devel- 
oping. Thus, remote “me too” events 
may not be admissible as proof of 
an employer’s discriminatory ani- 
mus, when those events are followed 
by modifications in the employer’s 
personnel practices or policies. 

Most courts that have considered 
this issue agree in principle that 
evidence regarding an employer’s 
treatment of other employees is not 
admissible as proof of the employer’s 
discriminatory motive toward a par- 
ticular plaintiff, when those events 
are too remote in time.” As the soli- 
tary exception, the First Circuit may 
not share in that opinion. It appears 
to have discounted the time factor 
and has instead taken the position 
that “[e]lvidence of a corporate state- 
of-mind or a discriminatory atmo- 


The passage of time 

may be critical when 

the “me too” events 
and events giving 


rise to claims are 
separated by 
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in the employer's 
personnel practices. 


sphere is not rendered irrelevant by 
its failure to coincide precisely with 
the particular . . . time frame in- 
volved in the specific events that 
generated a claim of discriminatory 
treatment.”” 

Although remote “me too” inci- 
dents may not be admissible as evi- 
dence of an employer’s discrimina- 
tory motives and intent, courts have 
not formulated a bright line rule or 
test to determine when such inci- 
dents become too remote. One court 
excluded evidence of a “me too” 
event, when it was separated from 
the events that gave rise to the 
plaintiffs’ claims of discrimination 
by one year.*° Another court ex- 
cluded evidence of a “me too” event 
that was separated from the events 
involving the plaintiff by four 
years.”° On the other hand, other 
courts have admitted evidence of 
“me too” events, even though they 
were separated by 15 months” and 
22 months” from the events that 
gave rise to the plaintiffs claims. 

e Same us. Different Actors 

The second factor to consider is 
whether the decisionmaker who was 
involved in the “me too” events is 
different from the one who was in- 
volved in the events that gave rise 
to the plaintiff's claims of discrimi- 
nation. Discriminatory animus that 
is secretly harbored within the mind 
of one decisionmaker may not be 
shared by other decisionmakers 
within the employer’s organization. 


As a corollary, employment deci- 
sions that are made by one manager 
or supervisor should not be relied 
upon to explain the subjective intent 
and motives underlying employ- 
ment decisions made by another 
decisionmaker. Therefore, “me too” 
events that involve different 
decisionmakers may not be admis- 
sible. 

This factor is particularly impor- 
tant in situations when the “me too” 
events and those that pertain to the 
plaintiffs claims involve employ- 
ment decisions that are made by 
different low ranking managers or 
supervisors. Low level supervisors 
usually have very limited authority, 
so they are unlikely to influence 
employment decisions that are 
made by other supervisory or mana- 
gerial personnel. Moreover, super- 
visors follow rather than formulate 
company policies, so their personal 
biases are unlikely to affect an 
employer’s overall personnel prac- 
tices and procedures. For those rea- 
sons, courts have generally excluded 
“me too” testimony that concerns 
employment decisions or other ac- 
tions taken by low level supervisors 
who were not involved in the 
plaintiffs claims.” 

On the other hand, such may not 
be the case when the person who 
was involved in the “me too” events 
is an executive. Executives, unlike 
supervisors, create corporate policy 
and wield considerable influence on 
decisions made by others within the 
organization. As one court recently 
noted: 

When a major company executive 
speaks, “everybody listens” in the cor- 
porate hierarchy, and when an 
executive’s comments prove to be disad- 
vantageous to a company’s subsequent 
litigation posture, it cannot compart- 
mentalize this executive as if he had 


nothing more to do with company policy 
than the janitor or watchman.” 


Thus, evidence of an executive’s 
personal biases may be probative of 
the employer’s overall motives and 
intent and may be admissible even 
though the executive was not in- 
volved in the events that surround 
the plaintiffs claims. 

Courts have generally admitted 
“me too” testimony regarding an 
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executive. Because an executive 
speaks for the corporation, such “me 
too” evidence often involves com- 
ments made by the executive that 
reflect possible bias against employ- 
ees who fall within a protected 
class.*' Comments of that nature, as 
well as other actions taken by an 
executive, may be relevant because 
they “tend to highlight the atmo- 
sphere and institutional state-of- 
mind present . . . during the 
plaintiffs period of employment.” 
In a similar vein, “me too” testimony 
concerning comments or actions by 
a middle or upper level manager 
may be admissible under certain cir- 
cumstances, even though the man- 
ager was not involved in the events 
that concern the plaintiff. Middle or 
upper level managers may exert con- 
siderable influence over employ- 
ment decisions that are made by 
supervisors who fall within their 
chain of command. Thus, “me too” 
evidence concerning middle or up- 
per level managers may be admis- 
sible to prove discriminatory intent 
when their subordinates were in- 
volved in the events of which the 
plaintiff complains. 

¢ Similar vs. Dissimilar Events 

A third factor to consider is the 
similarity between the “me too” 
events and those that involve the 
plaintiff. As one court noted, “[t]he 
testimony of employees regarding 
their treatment by an employer un- 
der similar circumstances and close 
in time to the circumstances of a 
plaintiff are relevant to the question 
of an employer’s discriminatory in- 
tent towards a plaintiff.”* Con- 
versely, “[iJncidents that are... too 
dissimilar from a plaintiffs situa- 
tion are not relevant.” The few 
courts that have considered this is- 
sue agree that “me too” incidents 
which are too dissimilar from a 
plaintiffs situation are not rel- 
evant.” 

This factor may be particularly 
useful in cases in which the 
plaintiffs claim involves a discrete 
employment decision or act, such as 
a hiring or promotion claim, but the 
“me too” testimony relates to ongo- 
ing activity such as allegations of a 
hostile work environment. For ex- 


Courts have 
generally excluded 
“me too” testimony 

regarding an 

employer's treatment 
of employees who 
are not members of 
the plaintiff's 
protected class. 


ample, one court suggested that tes- 
timony from coworkers concerning a 
racially hostile work environment 
may not be relevant to support a 
plaintiffs claim that she is being 
paid less because of her race.*° Ac- 
cording to that court: 

The probative value of other discrimina- 
tory acts depends not only on their rel- 
evance to the acts of which the plaintiff 
complains but also on the nature of the 
discrimination charged. If [the plaintiff] 
were complaining that he had been paid 
less than white workers for the same 
work, evidence of the discriminatory be- 
havior of his coworkers toward another 
black worker might have little or no rel- 
evance... 

Likewise, another court excluded 
“me too” testimony from other fe- 
male employees concerning sexual 
harassment they had experienced at 
work, when the plaintiffs claims 
were for wrongful discharge based 
on gender.” 

This factor may also be helpful in 
cases that arise under the ADA. As 
with other types of discrimination, 
“me too” evidence in an ADA case 
may not be relevant to demonstrate 
an employer’s motives and intent 
toward the plaintiff when the evi- 
dence pertains to events that are dis- 
similar to those that involve the 
plaintiff. To illustrate, “me too” tes- 
timony concerning an employer’s 
failure to promote a disabled job 
applicant may not be relevant when 
the plaintiff alleges that the employer 
failed to provide reasonable accommo- 
dations for his or her disability. 
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e Same vs. Different Protected 
Classes 

The final factor to consider is 
whether the plaintiff and the “me 
too” witnesses fall within the same 
protected class. For instance, a su- 
pervisor who holds racial biases may 
not be biased against female or dis- 
abled employees. That being the 
case, the supervisor’s treatment of 
an African-American employee will 
not necessarily be indicative of the 
supervisor’s motives and intent to- 
ward a female or disabled worker. 
Thus, “me too” testimony may not 
be relevant when it concerns per- 
sons who are outside of the 
plaintiffs protected class. 

Courts have generally excluded 

“me too” testimony regarding an 
employer’s treatment of employees 
who are not members of the 
plaintiffs protected class. For ex- 
ample, one court excluded testimony 
that the employer engaged in racial 
discrimination against its employ- 
ees and customers, when the 
plaintiffs claim was for wrongful 
discharge based on gender.** The 
court reasoned that: 
There is little reason in common experi- 
ence to infer that an employer who dis- 
criminates against blacks in his employ- 
ment decisions is also likely to 
discriminate against women. To be sure, 
such a correlation does exist in some 
situations —as plaintiff points out, some 
employers discriminate against everyone 
who is not a white male—but this is not 
the normal experience. Discrimination 
against blacks has an entirely different 
history in this country in general and in 
geographical sections and particular in- 
dustries than has discrimination against 
women.*” 

In another case that involved 
claims of disability discrimination, 
the court excluded testimony about 
a manager’s derogatory remarks to- 
ward other employees about their 
race, sex, and national origin." The 
court concluded that there is only a 
“tenuous relationship” between dis- 
crimination based on gender, race, 
or national origin, and discrimina- 
tion based on disabilities.” 

This factor may be significant in 
ADA cases, even when both the 
“me too” witness and the plaintiff 
contend that the employer dis- 
criminated against them on the 
basis of disability. In those cases, 


; 

i 
i 


attorneys who represent manage- 
ment should carefully examine 
whether the “me too” witness in 
fact has a condition that consti- 
tutes a disability under the ADA, 
i.e., whether the witness is actu- 
ally a member of the plaintiffs 
protected class. If the “me too” wit- 
ness has a condition that does not 
rise to the level of a disability 
within the meaning of the ADA, 
then the witness would not be a 
member of the plaintiffs protected 
class, and testimony concerning 
the employer’s treatment of that 
witness might not be admissible.** 

This final factor could also come 
into play in ADA cases when the 
“me too” witness and the plaintiff 
are both disabled, but the disabili- 
ties are very different. For ex- 
ample, argument could be made 
that there is no correlation be- 
tween bias against those who have 
emotional or psychiatric disorders 
and those who have physical dis- 
orders. Thus, an employer’s refusal 
to hire a schizophrenic job appli- 
cant may not be probative in a case 


involving claims that the employer 
refused to provide reasonable ac- 
commodations to an employee with 
chronic low back pain. 


Conclusion 

Although courts have disagreed 
over the extent to which “me too” 
evidence is admissible at trial, sev- 
eral analytical factors have 
emerged that may limit a 
plaintiffs use of such evidence. 
Evidence of “me too” events may 
be inadmissible when those events 
are too remote in time or too dis- 
similar from the events that gave 
rise to the plaintiffs claims of dis- 
crimination. In addition, “me too” 
events that involve different 
decisionmakers may not be proba- 
tive of an employer’s discrimina- 
tory intent toward the plaintiff, 
particularly when the 
decisionmakers who were involved 
in those events are low ranking 
managers or supervisors. Finally, 
testimony concerning an 
employer’s treatment of “me too” 
witnesses who are not within the 
plaintiff's protected class may not 


be admissible. 

In the absence of direct evidence 
of an employer’s discriminatory in- 
tent, “me too” testimony can be 
particularly powerful in disparate 
treatment employment discrimi- 
nation cases because it invites ju- 
rors to conclude that “where 
there’s smoke, there’s fire.” For 
that reason, attorneys who repre- 
sent management should attempt 
to exclude or at least limit a 
plaintiff's use of such evidence at 
trial. Careful consideration of the 
foregoing analytical factors may 
serve that purpose. 


' Bureau of Labor Statistics, U.S. Dep't 
of Labor, at www.bls.gov/eag/ 
eag.us. htm. 

2 Id., at www.bls.gov/eag/eag.fl.htm. 

Id., at www.bls.gov/eag/eag.us.htm. 

* Bureau of Justice Statistics, Office of 
Justice Programs, U.S. Dep’t of Justice, 
Civil Rights Complaints in U.S. District 
Courts, 1990-1998 (2000), at 
www.ojp.usdoj.gov/bjs/pub/pdf/ 
ercusde.pdf. 

Id. 

® Bureau of Labor Statistics, U.S. Dep’t 
of Labor, at www.bls.gov/eag/ 
eag.us. htm. 

7 Bureau of Economic Analysis, U.S. 
Dep't of Commerce, at www.bea.doc.gov/ 
bea/glance.htm. 

‘Barbara Lindemann & Paul 
Grossman, EMPLOYMENT DISCRIMINATION 
Law 30 (3d ed. 1996). 

® Reeves v. Sanderson Plumbing 
Prods., Inc., 530 U.S. 133 (2000) (quot- 
ing Texas Dept. of Comty. Affairs v. 
Burdine, 450 U.S. 248 (1981)). 

© Rollins v. TechSouth, Inc., 833 F.2d 
1525, 1528 (11th Cir. 1987); Grigsby v. 
Reynolds Metals Co., 821 F.2d 590, 595 
(11th Cir. 1987). 

' Schrand v. Federal Pac. Elec. Co., 
851 F.2d 152, 156 (6th Cir. 1988). 

' Kunzman v. Enron Corp., 941 F. 
Supp. 853, 863 (N.D. Iowa 1996). 

Fep. R. Evip. 402; Fia. R. Evin. 
90.402. 

44 Fep. R. Evin. 401; Fia. R. Evin. 
90.401. 

Fep. R. Evip. 403; Fuia. R. Evin. 
90.403. 

16 Fep. R. Evip. 404(b); Fia. R. Evin. 
90.404(2)(a). 

'S Phillip v. ANR Freight Sys., Inc., 945 
F.2d 1054, 1056 (8th Cir. 1991). 

'9 Callanan v. Runyun, 75 F.3d 1293, 
1298 (8th Cir. 1996). 

20 Franco-Rivera v. Chairman of Bd. of 
Directors of Fed. Deposit Ins. Corp., 751 
F. Supp. 13, 16 n.1(D. Puerto Rico 1990). 

21 Moorhouse v.Boeing Co., 501 F. Supp. 
390, 397 n.4 (E.D. Pa. 1980), aff'd, 639 
F.2d 774 (1980). 


*2 McWhorter v. City of Birmingham, 
906 F.2d 674, 678 (11th Cir. 1990). 

* See Hunter v. Allis-Chalmers Corp., 
797 F.2d 1417, 1423 (7th Cir. 1986); 
Brillhart v. Philips Elec. N. Am. Corp., 
938 F. Supp. 742, 747 (D.N.M. 1996), 
reud on other grounds, 179 F.3d 1271 
(10th Cir. 1999); Stair v. Lehigh Valley 
Carpenters Local 600, 813 F. Supp. 1116, 
1119-20 (E.D. Pa. 1993); Garvey v. 
Dickinson Coll., 763 F. Supp. 799, 801- 
02 (M.D. Pa. 1991) Rauh v. Coyne, 744 
F. Supp. 1181, 1183 (D.D.C. 1990). 

*4 Conway v. Electro Switch Corp., 825 
F.2d 593, 597 (1st Cir. 1987). 

* Brillhart v. Philips Elec. N. Am. 
Corp., 938 F. Supp. at 747. 

*6 Stair v. Lehigh Valley Carpenters Lo- 
cal 600, 813 F. Supp. at 1119-20. 

2" Rauh v. Coyne, 744 F. Supp. at 1183. 

*“ Conway v. Electro Switch Corp., 825 
F.2d at 597. 

2° See, e.g., Kelly v. Boeing Petroleum 
Services, Inc., 61 F.3d 350, 358 (5th Cir. 
1995); Goff v. Continental Oil Co., Inc., 
678 F.2d 593, 596-97 (5th Cir. 1982), 
overruled on other grounds, Carter v. 
South Cent. Bell, 912 F.2d 832 (5th Cir. 
1990); Schrand, 851 F.2d at 156; 
Callanan, 75 F.3d at 1298. 

*° Lockhart v. Westinghouse Credit 
Corp., 879 F.2d 43, 54 (3d Cir. 1989), 
overruled on other grounds, Starceski v. 
Westinghouse Elec. Corp., 54 F.3d 1089 
(3d Cir. 1995). 

31 See, e.g., Lockhart, 879 F.2d at 54; 
Conway, 825 F.2d at 597; Morse uv. 
Southern Union Co., 174 F.3d 917, 922 
(8th Cir. 1999); Haun v. Ideal Indus., 
Inc., 81 F.3d 541, 546 (5th Cir. 1996). 

% Conway, 825 F.2d at 597. 

3 Brillhart, 938 F. Supp. at 747. 

4 Stair, 813 F. Supp. at 1119. 

3 See Hunter, 797 F.2d at 1424; 
Brillhart v. Philips Elec. N. Am. Corp., 
938 F. Supp. at 747-48; Stair, 813 F. 
Supp. at 1119. 

6 See Hunter, 797 F.2d at 1424. 
2 
38 See Brillhart, 938 F. Supp. at 747- 
48. 
3° Rauh, 744 F. Supp. at 1183. 

Td. 

" Kelly, 61 F.3d at 358. 

* See generally Beachy v. Boise Cas- 
cade Corp., 191 F.3d 1010, 1013-14 (9th 
Cir. 1999). 


J. Ray Poole works in the Employ- 
ment Litigation Section of the Office of 
the Attorney General, Tallahassee. His 
practice focuses on representing manage- 
ment in employment matters. 

This column is submitted on behalf 
of the Labor and Employment Law Sec- 
tion, Richard C. McCrea, Jr., chair, and 
F. Damon Kitchen, editor. 


THE FLORIDA BAR JOURNAL/JUNE 2001 85 


| 


General Practice, Solo and Small Firm 


How to Guarantee Enforcement 
of a Guaranty Agreement 


frequent area of dispute 

that arises after the de- 

fault of a debtor is the li- 

ability of a guarantor on 
the underlying debt. A contract of 
guaranty is the promise to answer 
for the payment of some debt or the 
performance of some obligation by 
a third person on the default of that 
third person. The law distinguishes 
between types of guaranties. The 
various types of guaranties to be 
considered include general vs. spe- 
cial; conditional vs. absolute and 
continuing. A “general” guarantee 
may be enforced by any party to 
whom it is presented. A “special” 
guaranty is one addressed to a 
particular person, firm, or corpora- 
tion. An “absolute guaranty” is one 
that does not attach conditions for 
enforcement. A “conditional” guar- 
anty is one which is not enforceable 
until certain conditions precedent 
have been met. A “continuing” guar- 
anty is one that remains in effect 
until revoked. A discussion regard- 
ing the types of guaranties will en- 
sue, followed by a discussion of 
drafting tips. 


General and 
Special Guaranties 

Two cases provide insight regard- 
ing the language necessary to cre- 
ate a general guaranty. In Rizzi v. 
Service Development Corp., 354 So. 
2d 898 (Fla. 4th DCA 1978), it was 
held that a guaranty that is part of 
an original lease and is for the ben- 
efit of “lessor, his heirs and assigns” 
is to be treated as a general guar- 
anty. As a general guaranty, which 
runs to the lessor and his assigns, 
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types of issues 
which can be 
asserted before 
they arise, a creditor 
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protect itself. 


the court held that such guaranty 
was enforceable by any person to 
whom the principal underlying ob- 
ligations and guaranty might be 
transferred. Therefore, when such 
lease was transferred to a new les- 
sor via purchase and assignment, 
the purchaser-assignee was entitled 
to all past, present, and future 
rents. Id. 

The recent case of Greene uv. 
Bursey, 733 So. 2d 1111 (Fla. 4th 
DCA 1999), is also worth mention- 
ing. In Greene, it was held that a 
guaranty that was premised on an 
original promissory note and mort- 
gage and ran unconditionally to the 
mortgagee, its successors, and as- 
signs, was a general guaranty that 
could be enforced by the mortgagee’s 
assignee. 

Both of the above cases provide 
instruction on proper wording for 


guaranties. They show that, to 
qualify as a general guaranty and 
thus fall outside the restrictions on 
enforcement following assignment 
which are imposed upon special 
guaranties, the guaranty should 
contain language such as “heir or 
assigns” or “successors and assigns” 
following the name of the party to 
whom the guaranty is designed to 
benefit. In the event that a guar- 
anty does not qualify as a general 
guaranty, restrictions imposed 
upon holders of special guaranties 
will apply. 

The law regarding enforcement of 
special guaranties has evolved in 
the state of Florida. In an early case 
worthy of note, Lee v. Rubin, 117 So. 
2d 230 (Fla. 2d DCA 1960), the de- 
fendants executed a personal guar- 
anty in favor of three corporations: 
Miami Tile Distributors, Inc., Mi- 
ami Terrazzo Distributors, Inc., and 
South Florida Tile & Terrazzo Dist., 
Inc. By its terms, the guaranty was 
continuing and provided that the 
guarantors “do hereby guarantee 
full and punctual payment to the 
above companies for all indebted- 
ness which Popular Tile & Terrazzo 
Company has incurred, or may in- 
cur, for the purchase of merchan- 
dise from the above companies.” 
Subsequently, all three of the above 
mentioned corporations were dis- 
solved and their assets were sold to 
the plaintiff. The plaintiff-successor 
to the beneficiary corporations 
sought to enforce the guaranties for 
debts incurred by Popular Tile & 
Terrazzo Company after the three 
corporations were dissolved. The 
court held that the wording of the 
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guaranties created special guaran- 
ties. It was held that, as special 
guaranties, they could not be en- 
forced by an assignee of the corpo- 
rations to whom the guaranties were 
directed. Jd. at 232. 

A later case, Brunswick Corpora- 
tion v. Creel, 471 So. 2d 617 (Fla. 
4th DCA 1985), carved out an excep- 
tion to the rule enunciated in Lee v. 
Rubin, and thus expanded creditors 
rights. In Brunswick, the defen- 
dants guaranteed payment of all 
Flagship Marine indebtedness ow- 
ing to Finance America. Thereafter, 
Finance America made extensions of 
credit to Flagship Marine. After 
these extensions of credit, Flagship 
Marine defaulted. Subsequent to the 
extensions of credit and the Flag- 
ship Marine defaults, Finance 
America assigned to the plaintiff, 
Brunswick, all its right, title, and 
interest in and to obligations of 
Flagship, including the guaranty. At 
the trial level, the court entered a 
summary judgment on behalf of the 
defendant guarantors, finding that 
the guaranty was special in nature 
and could not be assigned. The court 
of appeal reversed, citing, in part, a 
passage from 38 Am. Jur. 2d Guar- 
anty §35: 

Thus, if the right of the obligee under a 
guaranty contract is so closely tied to his 
duties under the principal contract or if 
a substantial part of the motivation of 
the guarantor in entering into the guar- 
anty contract was the confidence which 
the guarantor imposed on the obligee, 
then the rights of the obligee are held 
not to be assignable. If, on the other 
hand, there is no element of personal 
confidence involved, the rights of the 
obligee are held to be assignable. . . 
[T|his is a general rule and exceptions 
have been recognized such as that an 
obligee may, following breach of a spe- 
cial guaranty, assign his cause of action 
against the guarantor [citations omit- 
ted|. The rationale underlying these ex- 
ceptions is that the policy behind 
nonassignability of a special guaranty 
is absent where credit has been extended 
by the named obligee and the guarantor 
has yet to pay the debt as it agreed to do. 


Id. at 618. 

The court continued by noting 
that the guaranties at issue were 
special, as opposed to general guar- 
anties. It distinguished the facts 
present in that case from those 
found in Lee v. Rubin and noted that 


while in Lee v. Rubin the extension 
of credit by the assignee took place 
after the assignment, the reverse 
was true in Brunswick and the as- 
signment in Brunswick and was 
made by the assignor. Moreover, in 
Brunswick there was no extension 
of credit made by the plaintiff. Ac- 
cordingly, the court ruled in favor 
of the plaintiff. Jd. at 619. 

Amore recent case, New Holland, 
Inc. v. Trunk, 579 So. 2d 215 (Fla. 
5th DCA 1991), further delineated 
the rights of creditors in the case of 
assignments of special guaranties. 
There, the original creditor obtained 
a special guaranty from the guar- 
antor, and extended credit to the 
debtor. Subsequently, the creditor 
sold its business and assigned the 
guaranty agreement to an assignee. 
The assignee continued to extend 
credit to the debtor following the 
assignment. Thereafter, an audit 
was conducted and it was discovered 
that the debtor defaulted prior to the 
assignment. The court held that the 
assignee could recover from the 
guarantor the amounts due to the 
original creditor prior to the assign- 
ment, but could not recover for ex- 
tensions of credit given to the debtor 
subsequent to the assignment. It 
distinguished Lee v. Rubin as a case 
dealing solely with post-assignment 
extensions of credit. New Holland, 


579 So. 2d at 218. In New Holland, 
the court set forth a bright line rule 
for special guaranties. It held that: 
The assignee of a special guaranty can- 
not enforce the special guaranty as to 
debt the assignee has created by extend- 
ing credit to the debtor. An assignee of 
debt and of a special guaranty relating 
thereto can enforce the guaranty as to 
debt resulting from credit extended by 
the original creditor to the debtor, 
whether or not that assigned debt is due 
or past due at the time of the assign- 
ment. 
Id. at 219. 

This rule provides the widely ac- 
cepted authority currently in force 
in Florida on special guaranties. 


Absolute and 
Conditional Guaranties 

One who undertakes an absolute 
guaranty of payment by another 
becomes liable immediately upon 
default in payment by the other. 
Anderson v. Trade Winds Enter- 
prises Corp., 241 So. 2d 174 (Fla. 4th 
DCA 1970). An absolute guaranty of 
payment differs from a conditional 
guaranty in that in the first case, 
the liability of the guarantor is fixed 
by the failure of the principal debtor 
to pay at maturity. Under a condi- 
tional guaranty, the contract is usu- 
ally in the nature of a guaranty of 
collection, no liability being incurred 
until after the creditor, exercising 
due diligence, has been unable to 
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collect the debt from the principal 
debtor. Scott v. Tampa 158 Fla. 712, 
30 So. 300 (Fla. 1947). 


Continuing Guaranties 

A continuing guaranty covers all 
transactions, including those aris- 
ing in the future which are in con- 
templation of the agreement. Brann 
vu. Flagship Bank of Pinellas, N.A., 
450 So. 2d 237 (Fla. 2d DCA 1984). 
A continuing guaranty can be gen- 
eral or special in nature. It can also 
be absolute or conditional. 

In Caseway Lumber Company, 
Inc. v. King, 502 So. 2d 80 (Fla. 4th 
DCA 1987), a husband and wife 
signed a continuing guaranty. Later, 
the couple divorced and, subse- 
quently, the husband incurred an 
additional $15,000 in charges which 
he later could not pay. When the 
husband filed for bankruptcy, the 
court of appeal opined that the wife 
was responsible. Citing Fidelity 
National Bank of South Miami v. 
Melo, 366 So. 2d 1218, 1221 (Fla. 3d 
DCA 1979), the court noted that “a 
continuing guaranty covers all 
transactions, including those aris- 
ing in the future, which are within 
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the description of [sic] contempla- 
tion of the agreement.” King, 502 So. 
2d at 81. See also Brann, 450 So. 2d 
at 238; and Institutional & Super- 
market Equipment, Inc. v. C&S 
Refrigeration, Inc., 609 So. 2d 66 
(Fla. 4th DCA 1992). With an abso- 
lute and unconditional guaranty, the 
creditor is not required to notify the 
guarantor of any dishonor. /d. at 68. 


Drafting Suggestions 

As a general rule, if you want a 
form to accomplish a particular goal, 
state so clearly in the form. Most 
creditors desire that their guaranty 
forms provide maximum protection 
and ease of enforcement. Accord- 
ingly, these forms should be drafted 
to qualify as general, absolute, and 
unconditional continuing guaranties. 

At the outset, it is suggested that 
any guaranty form be entitled as a 
“Continuing Guaranty.” There is no 
reason why the form similarly 
should not state in bold language 
that it is also a general, absolute, 
and unconditional guaranty. Accord- 
ingly, it is suggested that you insert 
the following language in bold let- 
ters underneath the heading of a 
guaranty agreement form: 


THIS IS A GENERAL GUARANTY 
WHICH IS ENFORCEABLE BY [name 
of obligee], ITS SUCCESSORS AND 
ASSIGNS [or his/her/their heirs and 
assigns]. THIS IS ALSO AN ABSOLUTE 
AND UNCONDITIONAL GUARANTY. 


As noted previously, in the state 
of Florida a guaranty will be deemed 
to be a general guaranty if it flows 
to the successors and assigns of the 
original party to whom it is designed 
to benefit. Therefore, following the 
name of the obligee on your guar- 
anty form you should insert either 
“his/her/their heirs and assigns” or 
“its successors and assigns” as ap- 
propriate. Furthermore, your guar- 
anty form should clearly state that 
there are no conditions attached to 
enforcement. The most common con- 
dition which attaches to enforce- 
ment is to require the obligee to pro- 
ceed against the primary obligor 
before seeking remedies against the 
guarantor. Your form should clearly 
state that presentment, notice, and 
demand to the primary obligor and 
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subsequent dishonor are not condi- 
tions for proceeding against the 
guarantor. 

In many situations, upon the sale 
or dissolution of a business, issues 
arise regarding enforcement of guar- 
anty agreements entered into prior 
to sale. If your guaranty forms are 
improperly worded, the value of 
your client’s business can be im- 
paired. A creditor can avoid this 
problem if the guaranty form spells 
out clearly that the guarantor is li- 
able for all advances made to the 
primary obligor under the course of 
business as set forth in the guar- 
anty. Accordingly, it is recom- 
mended that appropriate language 
be inserted to prevent any dispute 
from arising on this question. The 
following language can be used: 
Your obligations as stated herein apply 
to all amounts owed by [name of debtor] 
to [name of creditor], its successors or 
assigns, whether or not such obligations 
arise under one or more of the following 
situations and/or time frames: (i) pres- 
ently, prior to or subsequent to an as- 
signment of the account by [name of 
creditor| to another party or entity; (ii) 
prior to or subsequent to a succession of 
interest to [name of creditor]; (iii) as a 
result of advances or other consideration 
given by [name of creditor]; (iv) as a re- 
sult of advances or other consideration 
given by [name of creditor|’s successors 
or assigns, so long as the [name of 
debtor|’s obligations arise under [iden- 
tify underlying agreement. 


This language clearly spells out 
the extent of the guarantor’s liabil- 
ity, foreclosing issues which other- 
wise could be raised in the future. 


Conclusion 

The foregoing discussion should 
be helpful in preventing guarantors 
from successfully defending their 
obligations under guaranty agree- 
ments. By considering the types of 
issues which can be asserted before 
they arise, a creditor can properly 
protect itself against these contin- 
gencies by properly taking them into 
account in its guaranty form. U 


Daniel Morman is an associate 
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Family Law 


Anatomy of a Child Custody Evaluation 


by Sherrie Bourg Carter and Dale Sanders 


lorida Family Law Rules of 
Procedure 12.360 and 
12.363 provide for evalua- 
tion of parents and children 
by a psychologist. A psychological 
evaluation is only useful if it is done 
properly and if those who rely upon 
it actually understand it. One prob- 
lem encountered by family law at- 
torneys and judges is that when 
they receive a psychological report, 
they do not always understand it. 
Some reports are filled with more 
jargon and theory than practical 
and relevant information. Further 
confusion can occur because there 
is no standardized format for con- 
ducting custody evaluations. Differ- 
ent psychologists use different pro- 
cedures, different psychological 
tests, and different writing styles. 
However, the lack of a standard- 
ized format for conducting custody 
evaluations does not mean that psy- 
chologists can simply do whatever 
they want in the evaluation. Al- 
though there is no one right way to 
conduct a custody evaluation, there 
are wrong ways. The key is to un- 
derstand enough about the various 
standards and procedures that gov- 
ern custody evaluations in order to 
identify the right from the wrong 
and mount an effective cross exami- 
nation if necessary. The goal of this 
article is to provide such an under- 
standing. 


Issues Related to Evaluator 
© General Considerations 

The Specialty Guidelines for Fo- 
rensic Psychologists require that 
psychologists who conduct forensic 
evaluations (of which custody evalu- 
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attorneys in their 
representation of 
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familiar with the 
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ations are included) have special- 
ized knowledge, skill, experience, 
and education in the areas neces- 
sary to perform the evaluation.’ 
Even more specifically, the Guide- 
lines for Child Custody Evaluations 
in Divorce Proceedings and the 
Model Standards of Practice for 
Child Custody Evaluations indicate 
that custody evaluators should have 
specialized knowledge and training 
in performing psychological assess- 
ments of children, adults, and fami- 
lies as well as education, experi- 
ence, and/or supervision in child 
and family development, child and 
family psychopathology, and the 
impact of divorce on children.” 
These documents also indicate that 
custody evaluators should be aware 
of the legal definitions, standards, 
and laws that apply to custody cases 


in their state or jurisdiction. Fi- 
nally, in cases in which there are 
more complex issues such as domes- 
tic violence or sexual abuse allega- 
tions, custody evaluators are re- 
quired to have specialized training, 
experience, and/or supervision in 
these specific areas.* 

Ethical guidelines also require 
custody evaluators to conduct 
evaluations from an objective and 
impartial perspective.* Unfounded 
personal biases toward or against 
certain classes of individuals, such 
as fathers or homosexuals, have no 
place in a custody evaluation. In 
addition, it is almost always inap- 
propriate for a psychologist who 
conducts a custody evaluation to 
have any prior or future involve- 
ment with any of the parties or chil- 
dren involved in the case.° Such in- 
volvements would include personal 
(friendships) or professional rela- 
tionships (the evaluator is or was a 
therapist to someone in the family). 
Challenges 

The first step in challenging the 
results of a psychological evaluation 
by questioning the psychologist’s 
qualifications is to obtain a copy of 
the psychologist’s curriculum vitae. 
From the vitae, the psychologist’s 
training and experience working 
with children and families and 
evaluating children and families for 
custody purposes can be deter- 
mined. In addition, in deposition 
the psychologist can be asked to 
elaborate on his or her training and 
experience in these critical areas. 

The psychologist also can be 
asked about specific knowledge of 
or reliance upon any publications in 
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the areas of child custody, time shar- 
ing, or any other topics relevant to 
the case. If the psychologist is able 
to provide references, copies of these 
documents should be obtained be- 
cause they may be helpful in your 
preparation of the case. If the psy- 
chologist answers that he or she is 
aware of relevant research but can- 
not recall the citations, simply ask 
the psychologist to prepare a list of 
citations and send them to your of- 
fice as soon as possible. If the psy- 
chologist cannot cite any references, 
this can be used to criticize the 
psychologist’s overall knowledge in 
the specific areas about which he or 
she is forming opinions and making 
recommendations. 

The number of custody evalua- 
tions that the psychologist has con- 
ducted also is a question that should 
be asked in order to determine the 
psychologist’s qualifications and 
experience. Likewise, but more re- 
lated to objectivity, the psychologist 
may be asked about his or her in- 
vestigations in other custody cases 
and whether the custody recommen- 
dations favored the mother or fa- 
ther. Answers such as “I don’t know” 
or “I don’t remember” should not be 
accepted. Psychologists in Florida 
are required to maintain complete 
records in their cases for three years 
and at least a summary of their 
records for an additional four years.® 
Therefore, it is reasonable to ask the 
psychologist to review his or her 
records, at least over the last seven 
years, and get these answers. A fol- 
low-up with an expert witness inter- 
rogatory after giving the psycholo- 
gist sufficient time to obtain this 
information subsequent to the depo- 
sition may be in order. 

Another issue related to objectiv- 
ity of the evaluator is the issue of 
bias. There may be times when un- 
founded societal or professional bi- 
ases against certain individuals or 
behaviors, such as homosexuality, 
sexual promiscuity, domestic vio- 
lence, or child sexual abuse may af- 
fect the evaluator’s opinions and 
recommendations. Therefore, if any 
of these issues are relevant to a par- 
ticular case, the psychologist’s posi- 
tion on these issues should be de- 
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termined. If any potential biases are 
uncovered, the psychologist should 
be asked to provide references for 
any psychological research or litera- 
ture that supports his or her posi- 
tion. If the psychologist cannot cite 
any specific literature on the sub- 
ject, there will then be a basis to 
challenge the findings. Research has 
shown that when an evaluator en- 
ters a case with preconceived biases, 
those biases are likely to be reflected 
in the questions that are asked and 
the ultimate conclusions that are 
drawn.’ Imagine a case in which the 
evaluator holds strong views that 
children never lie about sexual 
abuse and the impact that such an 
unfounded bias could have on a cus- 
tody case involving child sexual 
abuse allegations. 

It also is important to inquire as 
to the psychologist’s knowledge of 
family law and family law proce- 
dures as they apply to the issues in 
the case. There may be times when 
an adverse psychologist’s lack of 
knowledge of relevant law will dem- 
onstrate the psychologist’s inexpe- 
rience, which may go to the weight 
of the testimony. For example, 
Florida Family Law Rule of Proce- 
dure 12.363(e) provides that when- 
ever a mental health professional is 
appointed to evaluate a minor child, 
any findings or report by such an 
expert “shall not be considered by 
the court before it is properly admit- 
ted into evidence.” Many psycholo- 
gists who hold themselves out as 
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being experienced in the area of cus- 
tody evaluations are not cognizant 
of this rule, and if they submit their 
report to the court, this error creates 
a few avenues of approach. For ex- 
ample, asking for recusal of the 
judge may be an option based upon 
the argument that the judge had the 
opportunity to review the report be- 
fore it was properly admitted into 
evidence. Another argument may be 
that the psychologist circumvented 
the law by submitting the report 
directly to the court when the psy- 
chologist knew or should have 
known of the existence of the rule. 
In some cases, the court may be dis- 
pleased with the psychologist for 
putting it in such a position and that 
displeasure may, of course, go to the 
weight given to the psychologist’s 
testimony. 

Finally, the psychologist’s knowl- 
edge of and familiarity with relevant 
psychological ethical standards and 
guidelines should be examined. Al- 
though almost every psychologist 
will be familiar with the general 
ethical standards for psychologists, 
it is surprising to find that many 
will not be aware of or familiar with 
the specialty guidelines for forensic 
evaluations and custody evalua- 
tions. If this is the case, this lack of 
knowledge is not only professionally 
unacceptable, it also is likely to re- 
sult in the discovery that the psy- 
chologist did not follow some or all 
of the procedural guidelines outlined 
in the standards. If the psychologist 
responds to this type of challenge by 
arguing that the guidelines are “just 
guidelines” and do not have to be 
followed, the point should be made 
that the guidelines represent the 
standard of care in the general area 
of forensic psychology and the spe- 
cific area of child custody evalua- 
tions.* Failure to follow these guide- 
lines puts the psychologist in the 
precarious position of having to ex- 
plain why he or she is not practic- 
ing the standard of care expected 
among all psychologists who per- 
form forensic evaluations. 


Issues Related to Evaluation 
© Scope of the Evaluation 
At a minimum, a custody evalua- 
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tion should involve both parents, the 
minor child(ren), observations of the 
parent-child relationships, and con- 
tact with relevant collateral sources. 
If an evaluator does not evaluate 
both parents and the child(ren), he 
or she cannot and should not make 
recommendations about custody or 
time sharing.’ Most psychologists 
also include psychological testing as 
a part of the evaluation process. In 
addition, a review of any relevant 
records is a typical part of a com- 
prehensive custody evaluation. 

The evaluator is responsible for 
ensuring that all parties are treated 
as equally as possible. Fairness re- 
quires that each party generally be 
given close to equal amounts of in- 
terview time, that the parent-child 
observation time should be fairly 
equal, and, generally, that the psy- 
chological tests utilized in the case 
are given to both parties. Similarly, 
both parents should be given the 
opportunity to provide collateral 
sources and records for the evalua- 
tor to consider. 
e The Forensic Interview 

Although every psychologist is 
likely to conduct interviews differ- 
ently, there are certain areas of in- 
quiry that are typically included in 
custody evaluation interviews. Par- 
ent interviews usually are done first 
to get an understanding of the spe- 
cific issues involved in the case from 
each parent’s perspective. The par- 
ent interview should begin with a 
thorough discussion about the na- 
ture and procedures of the evalua- 
tion, including confidentiality limi- 
tations. After informed consent is 
obtained, the parent interview 
should be designed to discover in- 
formation about the parent’s psycho- 
logical functioning; their knowledge 
and understanding of the child(ren) 
and their needs; parenting skills, 
practices, and capacities; and the fit 
between the parent and the 
child(ren)’s personalities. Informa- 
tion about past and current custody 
and time sharing arrangements be- 
tween the parents and how the child 
has adjusted to these arrangements 
also is important information to ob- 
tain. In addition, the interview 
should assess the parent’s current 


Parent interviews 
usually are done 
first to get an 
understanding of 
the specific issues 
involved in the case 
from each parent’s 
perspective. 


positions on custody and time shar- 
ing and how realistic and child-sen- 
sitive these positions are. 

Challenges 

In order to cross examine an ad- 
verse psychological witness prop- 
erly, it is essential to review all of 
the notes and information collected 
during the evaluation. Good note- 
taking is essential to forensic evalu- 
ations because, without detailed 
notes, other professionals are lim- 
ited in their ability to review what 
was done in the evaluation and un- 
derstand what led to the opinions. 
That is why psychologists who per- 
form forensic evaluations of any 
type ethically are required to keep 
detailed notes.'’ This standard for 
documentation is higher than the 
standard for documentation in gen- 
eral clinical practice." 

The purpose of reviewing the 
notes, of course, is to find any er- 
rors in the information or lack of 
specificity in the notes. To this end, 
it may be wise to issue a subpoena 
duces tecum to the psychologist’s 
records custodian prior to any sched- 
uled testimony so that the docu- 
ments can be reviewed with the cli- 
ent prior to the testimony. 
Certainly, to the extent that it can 
be demonstrated that the informa- 
tion relied upon by the psychologist 
is inaccurate, it may be able to “poi- 
son the premise” to the extent of in- 
validating some or all of the results. 
¢ Traditional Psychological Testing 

Although psychological testing is 


the part of the evaluation usually 
most foreign and confusing to attor- 
neys, knowing some basic informa- 
tion about psychological testing can 
be helpful in both preparation and 
cross examination. For example, it 
is elementary that psychological 
tests tend to be grouped into catego- 
ries called objective and projective 
tests. 

Objective tests as a group are gen- 
erally considered the more re- 
searched, the more valid, and the 
more reliable tests in the field of 
psychology.'? With objective tests, 
the responses that the test-taker 
gives are controlled to a large degree 
(i.e., true or false answers; agree or 
disagree with a statement). In ad- 
dition, the scoring, results, and in- 
terpretation of objective tests are 
relatively structured and controlled. 
Examples of objective tests include 
the Minnesota Multiphasic Person- 
ality Inventory-2 (MMPI-2) and the 
Millon Multiphasic Personality In- 
ventory-III (MCMI-II). 

One reason that objective tests are 
favored in forensic evaluations is 
that many have validity scales that 
provide information about how hon- 
est test-takers are being in their 
answers. Another strength of objec- 
tive tests is that there is little room 
for subjective scoring and interpre- 
tation. In other words, the scores 
should be the same no matter who 
scores the test and most psycholo- 
gists agree on what represents an 
elevated score and what such a score 
means interpretively about the test- 
taker. Finally, most of the commonly 
used objective tests have been well- 
researched and have strong valid- 
ity (the test measures what it pro- 
poses to measure) and reliability 
(the consistency/stability of the test 
results).'® Validity, reliability, and 
a strong research base are impor- 
tant factors in the selection of psy- 
chological tests in forensic cases. 
Therefore, if the tests selected by the 
psychologist lack validity, reliabil- 
ity, or an adequate research base, 
this can lead to a very successful 
attack on the test results and possi- 
bly the ultimate opinions offered by 
the psychologist. 

In contrast to objective tests, pro- 
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jective tests are designed to be am- 
biguous. The expectation is that the 
ambiguity of the task will cause 
test-takers to unknowingly project- 
ing their feelings and beliefs into 
their responses. Examples of projec- 
tive tests are the Rorschach (a.k.a. 
Inkblot) Test, Thematic Appercep- 
tion Test (TAT), and House-Tree- 
Person (HTP) Drawings. While 
some psychologists strongly dis- 
agree with the use of projective tests 
in any type of forensic evaluation, 
the Rorschach probably is the best 
known, most commonly used, and 
most well-researched of the projec- 
tive tests.'* Therefore, with the pos- 
sible exception of the Rorschach, if 
projective tests are used in custody 
cases, they should be used with ex- 
treme caution because of their lack 
of validity, reliability, and well-ac- 
cepted or researched scoring sys- 
tems as well as the level of subjec- 
tivity used in their interpretation.’ 

Finally, many psychologists use 
intelligence tests in custody evalu- 
ations. However, except possibly at 
extremes (very low IQ individuals), 
intelligence testing results usually 
are not necessary or directly rel- 
evant to custody issues.'® Some par- 
ents with below average intelligence 
make excellent parents while some 
parents with superior intelligence 
make poor parents. Therefore, when 
intelligence tests are used in cus- 
tody evaluations, the evaluator 
should be able to justify why they 
were used and how much the results 
contributed to the ultimate conclu- 
sions. 
© Challenges 

Knowing this basic information 
about testing may help with cross- 
examination. There also are books 
that have been written on psycho- 
logical tests with attorneys in mind, 
such as The MMPI, MMPI-2 and 
MMPI-A: A Practical Guide for Ex- 
pert Witnesses and Attorneys in 
Court."' It is not realistic, however, 
for an attorney with no specialized 
training in psychological testing to 
expect to read an article or book and 
understand the data at the same 
level as a psychologist. 

Therefore, whenever financially 
feasible, a psychological consult- 
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ant should be hired. A psychologi- 
cal consultant can obtain the ac- 
tual test data, re-score it to make 
sure it was scored and interpreted 
correctly (many times it has not 
been), provide consultation, elabo- 
rate on the strengths and weak- 
nesses of the overall evaluation, 
and assist in preparing for deposi- 
tion or trial questioning of the cus- 
tody evaluator. 

Even if a hired consultant is not 
feasible, at some point in time the 
custody evaluator should be asked 
to explain what tests were used, 
why, and what the results mean. 
This may seem simple, but often it 
is not. A common problem for psy- 
chologists, intentional or otherwise, 
when answering seemingly simple 
questions is that they tend to use a 
lot of jargon and technical terms 
when describing test results. An- 
swers like, “The L scale on the 
MMPYI-2 was significantly elevated, 
which reduces the validity of the 
measure due to a defensive response 
set” are not uncommon and can 
make you cautious about proceed- 
ing further. In fact, in some cases, 
such responses may lead to avoid- 
ance of this area of questioning al- 
together. 

However, there is no reason to 
play on such an uneven playing 
field. First, the attorney is in con- 
trol of the questioning and should 
spend as much time as necessary 
getting the evaluator to answer 
questions in ways that are under- 
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standable. Second, there is no rea- 
son that psychologists who testify in 
the legal arena cannot explain tests 
and test results in understandable 
terms. Consider the fact that psy- 
chologists have to speak in plain 
English when they explain test re- 
sults to their adult clients or to the 
parents of their child clients. If it 
can be done in clinical practice, it 
can be done in a legal case. 

As far as challenges related to test 
selection, the use of objective test- 
ing is easier to defend than the use 
of projective tests. There are vol- 
umes of research on the validity and 
reliability of the commonly used 
objective tests, such as the MMPI 
and MCMI tests.'* In addition, ob- 
jective scoring and interpretive cri- 
teria can be easily shown. In con- 
trast, the validity and reliability of 
almost every projective test, includ- 
ing the often used House-Tree-Per- 
son Test and the Thematic Apper- 
ception Test, are either poor or 
nonexistent.'® With the exception of 
the Rorschach, there are no objec- 
tive or well-accepted scoring sys- 
tems for projective tests and there 
is no reliable normative data or re- 
search on the use of these tests in 
any type of case, particularly not 
custody evaluations. In addition, 
there are no validity scales on pro- 
jective tests to measure how honest 
a person was being when giving re- 
sponses. For all of these reasons, 
whenever psychologists use such 
tests, there will be legitimate 
grounds to attack the conclusions 
drawn from them. The attack can be 
even stronger if the psychologist re- 
lied heavily on these tests in form- 
ing his or her ultimate opinions in 
the case. 

If projective tests were used in 
your case, ask the psychologist to 
provide you with research that 
shows the validity and reliability of 
these tests and the research on their 
use in custody cases. If the psycholo- 
gist broadly references a book writ- 
ten on this subject, ask for specific 
information on the validity, reliabil- 
ity, and the normative sample for 
the particular test(s) and how that 
normative sample compares to the 
parties in the custody case. There is 
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no such data for most projective 
tests and that is why weak projec- 
tive tests should not be used in fo- 
rensic evaluations. 

In fact, an article written by psy- 
chologist Kirk Heilbrun indicates 
that the reliability of any test used 
in a forensic case should be at or 
exceed .80.”° If not, the test should 
not be used. As an attorney, one does 
not need to completely understand 
what the .80 means; just make the 
psychologist testify as to which of 
the tests that he or she utilized 
meets that criteria. Few projective 
tests will. 
¢ Specialized Psychological Tests 

More recently, specialized tests 
have been published in an attempt 
to provide more directly relevant 
information on custody issues, such 
as parenting skills and abilities. 
Examples of such tests are the Par- 
ent Awareness Skill Survey (PASS), 
the Ackerman-Schoendorf Scales for 
Parent Evaluation of Custody (AS- 
PECT), and the Bricklin instru- 
ments (Bricklin Perceptual Scales, 
Perception of Relationships Test, 
and Parent Perception of Child Pro- 
file). These tests are less regularly 
used in custody cases than are tra- 
ditional objective tests;*! however, 
when they are used, their limita- 
tions should not be overlooked. 
© Challenges 

The specialized tests described 
above have undergone rather exten- 
sive reviews in the psychological lit- 
erature, and these reviews have re- 
peatedly identified significant 
limitations related to their validity 
and reliability.” Therefore, when 
these tests are used in custody cases, 
it should be fairly easy to challenge 
the results. For an excellent recent 
review of these tests, you should re- 
fer to an article by Otto, Edens, and 
Barcus, but the conclusion they 
reach about these tests speaks for 
itself: 

Although those who have developed 
these instruments have made an im- 
portant first step, it is clear that fur- 
ther research examining the reliabil- 
ity and validity of these forensic 
instruments is necessary before they 
become a part of the custody 
evaluator’s assessment process. What 


is less clear, however, is whether this 
research will occur. In essentially ev- 


ery published review of these custody 
assessment instruments, concerns 
about their reliability and validity 
have been identified and the need for 
research has been made clear. Unfor- 
tunately, child custody evaluators con- 
tinue to wait for that research.** 


issues Related to Report 

A good custody evaluation report 
should focus more on the data that 
formed the basis for the opinions 
rather than psychological theory 
and excessive jargon.” The report 
also should clearly present the 
evaluator’s opinions and recom- 
mendations as well as the basis for 
these opinions and recommenda- 
tions. In doing so, it should include 
a description of all of the data re- 
lied upon in the evaluation, includ- 
ing parent and child interview in- 
formation, test results, parent-child 
observations, collateral source infor- 
mation, and whatever records were 
reviewed and relied upon. In addi- 
tion, the report should include de- 
mographic information about the 
parties and the child(ren), the dates 
of the evaluation, the date of the 
report, reason for referral, who was 
evaluated, and what procedures 
were utilized. 

A good report also is balanced. 
Parents usually have strengths and 
weaknesses, and both should be in- 
cluded in the report. Similarly, each 
parent’s concerns and comments 


should be given equal coverage, even 
if the evaluator’s conclusions end up 
being that one parent’s concerns are 
supported by the data and the other 
parent’s concerns are not. Any rec- 
ommendations that are offered 
should be based on relevant data, 
research, and the developmental 
needs of the child(ren). Yet, recom- 
mendations also should be realistic 
in terms of implementation. In ad- 
dition, any limitations of the evalu- 
ation should be clearly described 
and discussed in the report. For ex- 
ample, if one parent is given a test 
that the other parent is not given, 
the reason for this variation should 
be documented. 

Finally, psychologists should be 
willing to concede that even reason- 
able and realistic time-sharing rec- 
ommendations for children at one 
particular point in time are not 
likely to remain reasonable and re- 
alistic as the children grow and 
mature. Developmental consider- 
ations should always play a role in 
time-sharing plans. Yet, the psy- 
chologist should readily acknowl- 
edge that developmental issues and 
needs change as children mature. 


Conclusion 

The decisions that are made in 
child custody cases can have a long- 
term impact on the lives of children 
and families. If the court has seen 
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fit to order a custody evaluation in 
a particular case, it is very likely 
that the court will rely, to some ex- 
tent, on the findings of the court- 
appointed or agreed-upon psycholo- 
gist unless given valid reasons not 
to do so. Therefore, it is incumbent 
upon attorneys in their representa- 
tion of clients to become familiar 
with the proper procedures and 
guidelines for conducting such 
evaluations. Such familiarity should 


It’s nota private 


us make excuses 
for not getting 


For information 
about how you 
can help stop 


violence, call 
800/777- 1960 


greatly assist in recognizing strong 
and weak evaluations, and may help 
make some decisions as to how to 
proceed in the case. 
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Among Professionals About Rates of 
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Sherrie Bourg Carter received 
a B.S. in psychology in 1986 and an 
M.S. in experimental psychology in 
1988 from the University of Southwest- 
ern Louisiana. In 1992 she obtained an 
M.S. in clinical psychology and in 1993 
a doctorate in psychology from Nova 
University, Ft. Lauderdale. Dr. Bourg 
Carter serves as an adjunct professor 
at Nova Southeastern University and 
is director of the Institute for Behav- 
ioral Sciences and the Law in Planta- 
tion. 

Dale R. Sanders received an un- 
dergraduate degree in accounting from 
the University of Miami in 1967 and 
his J.D. from the University of Florida 
College of Law in 1970. He limits his 
practice to family law and is a share- 
holder in Lyons and Sanders, Char- 
tered, Ft. Lauderdale. 

This column is submitted on be- 
half of the Family Law Section, Jeffrey 
P. Wasserman, chair, and David L. 
Manz and Susan G. Chopin, editors. 
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Spotlight on Legal Associations 


FAWL 50th Anniversary Celebration 
“We've Come a Long Way” 


n June 30, 1951, a group 

of 27 Florida women 

lawyers met in Miami 

Beach to hear Mary 
Zimmerman of the National Asso- 
ciation of Women Lawyers speak on 
“The Women Lawyers’ Part in the 
World Today.” A resolution to orga- 
nize the Florida Association of 
Women Lawyers (FAWL) was 
adopted the same day. 

Since that date, FAWL has fo- 
cused upon the professional ad- 
vancement of women lawyers spe- 
cifically, and the promotion of 
women’s rights generally. To accom- 
plish these closely related goals, 
FAWL provides a statewide forum 
for the exchange of political views 
and continuing legal and manage- 
ment education. In keeping with its 
objectives, FAWL was a strong sup- 
porter of the Equal Rights Amend- 
ment and raised funds for the rati- 
fication of the ERA in Florida. 

In 1980, FAWL’s bylaws were 
amended to provide for local chap- 
ters and the formation of a political 
action committee. These changes 
also allowed for the endorsement of 
candidates and political contribu- 
tions to such candidates. A second 
amendment in 1981 changed the 
name to Florida Association for 
Women Lawyers to provide that 
male or female members of the Bar 
who support the goals of the asso- 
ciation are eligible for full member- 
ship. 

By organizing and working to- 
gether in FAWL, women lawyers 
have enhanced their visibility 
within the legal profession and in 
their communities and have in- 
creased their communication with 
one another. Through the statewide 
quarterly meetings of FAWL, the 


FAWL is celebrating its 50th 
anniversary in conjunction with The 
Florida Bar’s Annual Meeting in 
Orlando on June 22. Jointly 
presented by the Equal 
Opportunities Law Section of The 
Florida Bar and the Virgil Hawkins 
Florida Chapter, National Bar 
Association, the festivities will 
include the annual installation 
luncheon featuring Justice Rosalie 
Abelia, Ontario Court of Appeal, 
speaking on “50 Years in Human 
Rights.” FAWL President Barbara 
Eagan will present the Rosemary 
Barkett Outstanding Achievement 
Award to Arthenia Joyner as well as 
50 FAWL Gold Star Awards. “We've 
Come a Long Way” seminar follows 
the lunch. Register at 
www.FAWL.org. 


annual retreat, and the monthly 
meetings of local chapters, 4,000 
members are provided formal op- 
portunities to share information. 
The meetings present opportunities 
for women lawyers throughout the 
state to meet and form networks as 
they forge better working relation- 
ships. Information is also dissemi- 
nated to members through the 
FAWL Journal, as well as the FAWL 
website (www.FAWL.org) and Leg- 
islative Alert E-mail Service. An 
attorney locator available through 
the FAWL website assists members 
with referrals and networking. 

As the number of women lawyers 
grows from year to year, their 
strength and effectiveness can be 
increased by working together as 
members of the Florida Association 
for Women Lawyers. As stated by 


current President Barbara Eagan, 
“While FAWL has forged many in- 
roads for its members through the 
years, unfortunately it is unlikely 
to become obsolete during our life- 
time.” J 


Florida Association for 
Women Lawyers Presidents 


1951, Anna Brenner Meyers; 1952, 
Mary L. Esarey; 1953, Esther A. 
Poppell; 1954, Rebecca Bowles 
Hawkins; 1955, Margaret Deaton; 
1956, Edith Mclivaine James; 1957, 
Judge Mattie Belle Davis; 1958, Judge 
Mildred S. Akerman; 1959, Judge 
Anne E'del Deacon Fenyvessy; 1960, 
Lavona R. Zuckerman; 1961, Virginia 
Ann Jordon Church; 1962, Helen 
Tanos Hope; 1963, Dorothea M.B. 
Vermorel; 1964, Josephine Howard 
Stafford; 1965, Phyllis Shampanier; 
1966, AnnB. Miller Yandre; 1967, 
Adele T. Weaver; 1968, Delphene C. 
Strickland; 1969, Ruth Fleet Thurman; 
1970, Judge Frances Ann 
Jamieson; 1971, Judge Winifred J. 
Sharp; 1972, Claire K. Cates Luten; 
1974, Judge Judith A. Brechner; 
1976, Elizabeth Athanasakos; 
1978, Irene Redstone; 1980, Linda 
Carol Singer; 1981, Debbie Malinsky 
Orshefsky; 1982, Debra Weiss 
Goodstone; 1983, Marjorie Bekaert 
Thomas; 1984, Judge Gill A. Freeman; 
1985, Judge Mary Jane Nettles 
Henderson; 1986, Diane Van Ness; 
1987, Judge Maura T. Smith; 1988, 
Andrea Smith Hillyer; 1989, Edith G. 
Osman; 1990, Ava K. Doppelt; 1991, 
Leslie Reicin Stein; 1992, Mary V. 
Brennan; 1999, Virginia Daire; 1994, 
Caryn Goldenberg Carvo; 1995, Tonia 
Yazgi; 1996, Sharon Bleier Glickman; 
1997, Jennifer Coberly; 1998, 
Katherine A. Castor; 1999, Jeanmarie 
Whalen; 2000, Barbara A. Eagan. 


This column was prepared by Pat 
Stephens of the Bar’s Public Informa- 
tion Department with special thanks to 
Judge Mattie Belle Davis and Wendy S. 
Loquasto. 
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Successful Partnering 
Between Inside and 
Outside Counsel 

by Robert L. Haig, Editor-in-Chief 
Reviewed by Alan C. Sundberg 


The opening sentence of the for- 
ward to this publication proclaims: 


Successful Partnering Between In- 
side and Outside Counsel is a unique 
publication that will transform the way 
legal services are provided to corpora- 
tions by both their inside and outside 
counsel. 


Although I found this statement 
to be a bit extravagant, nonetheless, 
I do believe this work is a valuable 
tool for lawyers who perform legal 
services for corporations, whether 
in the public or private sector, and 
whether as inside or outside coun- 
sel. 

I come from the vantage point of 
having served as in-house general 
counsel for a large public university 
for over three years after having 
spent the majority of my 43 years 
at the bar as outside counsel to pub- 
lic companies ranging from finan- 
cial institutions to construction and 
manufacturing companies. As gen- 
eral counsel for the university one 
of my first tasks was to consider the 
organization and possible reorgani- 
zation of the law department. A 
number of the chapters in this pub- 
lication would have been of sub- 
stantial aid to me in that undertak- 
ing. For example, an initial 
question to be resolved was whether 
to enlarge the law department to 
address more of the university's le- 
gal issues in-house or whether to 
continue significant use of outside 
counsel, particularly in the area of 
litigation. The considerations in- 
volved in such a decision are well 
explicated in the chapter entitled 
“The Make or Buy Decision.” 

A related chapter entitled “Opti- 
mizing the Number of Outside 
Counsel Through Convergence and 
Partnering Strategies,” deals with 
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Books 


the number and kind of outside 
counsel a corporation may wish to 
employ for optimal results. The au- 
thors relate how the “continuous 
quality improvement management 
philosophy” emerged in business 
circles during the decade of the 
nineties and how it has impacted 
the relationship with outside corpo- 
rate counsel. The foundation for 
this philosophy is that customer 
satisfaction provides the standard 
for quality. The treatise explains 
how the adaptation of that philoso- 
phy to corporate legal representa- 
tion changed the policy of numer- 
ous law departments which in the 
1980s had utilized episodic, 
nonstable supplier relationships to 
rein in legal costs. In place of that 
practice “continuous quality im- 
provement management” indicated 
that corporations move toward rela- 
tively stable, long term relation- 
ships with only a few outside firms 
which are able to provided consis- 
tently high-quality services. Hence, 
the emergence of “convergence and 
partnering” strategies by corporate 
law departments. This chapter 
should be required reading for in- 
house counsel. 

The chapter, “Law Department 
Management” is a very useful dis- 
cussion of probably the most criti- 
cal issue for in-house counsel, which 
must be dealt with on a day-to-day 
basis: the conflict created by serv- 
ing two masters—the corporation as 
an entity and senior management. 
One of the keys to successful and 
ethical law department manage- 
ment is to design the department's 
organizational structure to provide 
conflict identification and resolu- 
tion mechanisms that department 
attorneys can resort to when such 
occasions arise. Helpful suggestions 
are provided in this chapter to ef- 
fect such a design. 

The table of alternative fee ar- 
rangements, including the advan- 


tages and disadvantages of each, 
found in Chapter 8 should be use- 
ful to both in-house and outside 
counsel. Of particular interest in 
that chapter is the treatment of the 
ethical considerations involved in 
establishing any type of fee ar- 
rangement with a corporate client. 
Of particular value was the discus- 
sion of the ethical considerations 
involved in accepting a client's stock 
or other proprietary interest as pay- 
ment for legal services—the 
“dot.com” phenomenon. 

Of course, I did not read the en- 
tire four volume treatise; however, 
I found the “how to” chapters to be 
more useful than those devoted to 
substantive law subjects, princi- 
pally because those subjects are 
dealt with adequately in numerous 
other publications. It is apparent 
that the authors in combination 
have varied and diverse back- 
grounds in their fields and they 
bring an enormous amount of valu- 
able personal professional experi- 
ence to their subjects in this excel- 
lent publication by American 
Corporate Counsel Association and 
West Group. 

Successful Partnering Between 
Inside and Outside Counsel (6,032 
pages) is published by West Group 
& ACCA, four volumes and four dis- 
kettes of forms, and sells for $350. 
To order, call 800/344-5009. 


Alan C. Sundberg is of counsel to 
Smith, Ballard and Logan, P.A., Talla- 
hassee. He has served as chief justice of 
the Florida Supreme Court and general 
counsel to The Florida State University. 
Mr. Sundberg received his LL.B. from 
Harvard University. 


The Supreme Court 

by Chief Justice William H. Rehnquist 
Fifteen years after he became the 

first sitting Chief Justice to write a 

book about the U.S. Supreme Court, 

Rehnquist had added new chapters 

and substantially revised his work. 


: 
} 
= 
| 
2 
| 


The Supreme Court begins with 
the personal story of his introduc- 
tion to the Court as a law clerk to 
Justice Robert Jackson in 1952. 
From there it describes the Court’s 
early evolution and function. Fi- 
nally, it explains how the Court op- 
erates today. 

Among the topics the author in- 
cludes is how the Court must neces- 
sarily limit itself to deciding cases 
that have a general public impor- 
tance beyond the concerns of the in- 
dividual litigants. The role of the 
law clerks and how the 4,000-odd 
petitions for certiorari each year are 
sifted in order to produce the ap- 
proximately 100 cases the Court 
hears and decides on their merits 
are also covered. 

This book (303 pages) is published 
by Alfred A. Knopf for $27.50. 


A Question of Intent 
by David Kessler 

A Question of Intent: A Great 
American Battle with a Deadly In- 
dustry is a detective story that 
shows what it takes to tackle the 
biggest issues of public concern in 
America today. When Kessler be- 
came the commissioner of the Food 
and Drug Administration, he began 
dealing with everything from mur- 
ders masquerading as random prod- 
uct tamperings to emotional efforts 
to speed life-saving therapies to des- 
perate patients. He also took on the 
tobacco industry. Armed with evi- 
dence about the tobacco industry’s 
intent, Kessler entered into an in- 
tense political struggle, one that ul- 
timately involved every branch of 
the federal government. 

This book (492 pages) sells for 
$27.50 and is published by Public 
Affairs Books. 

The New Yorker published, “This 
book imparts an enormous amount 
of legal, political and scientific in- 
formation while maintaining the 
narrative drive of a thriller.” 


Labor Law 

BNA Books has published the 
2000 One-Year Supplement to The 
Develping Labor Law: The Board, 
the Courts, and The National Labor 
Relations Act in cooperation with the 


ABA Section of Labor and Employ- 
ment Law. 

The supplement includes a new 
chapter on RICO and expands the 
main edition’s coverage of protected 
employee activity, representation 
process and union recognition, col- 
lective bargaining, arbitration, and 
the NLRA, economic action, rela- 
tions between employee and union, 
and the administration of the 
NLRA. 

The supplement (313 pages) sells 
for $125 and may be ordered from 
BNA Books, P.O. Box 7814, Edison, 
NJ 08818-7814, 800/960-1220. 


Federal Rules 

The National Institute for Trial 
Advocacy has released Expert Rules: 
100 (and More) Points You Need to 
Know About Expert Witnesses, 2d 
Ed., by David M. Malone and Paul 
J. Zwier. 

The second edition contains 50 
new pages based on changes in the 
Federal Rules of Civil Procedure and 
Federal Rules of Evidence as 
amended December 1, 2000. It also 
contains a new chapter on expert 
depositions that examines specific 
questions an attorney can ask at 
deposition to explore various con- 
cepts of reliability. 

The new edition (181 pages) sells 
for $16.95. Call 800/225-6482 to or- 
der. 


Digital Copyright 
by Jessica Litman 

Wayne State University law pro- 
fessor Litman questions whether 
copyright laws crafted by lawyers 
and their lobbyists really make 
sense for the vast majority and the 
effects of such laws on the exchange 


of information in a free society. She 
argues for reforms that reflect com- 
mon sense and the way people actu- 
ally behave in their daily digital in- 
teractions. 

Digital Copyright (225 pages) sells 
for $25 and is published by 
Prometheus Books, 59 John Glenn 
Drive, Amherst, NY 14228-2197, 
716/691-0133. 


Dealing with the IRS 
by Theodore M. David 

A reference took for IRS dispute 
matters, Dealing with the IRS: Lau, 
Forms, and Practice covers recent 
cases and contains practice points 
for both novice and experienced at- 
torneys. It also explains the proce- 
dures of the IRS examination collec- 
tion, and criminal divisions, those 
of the Tax Court and also provides 
both current IRS forms and practice 
forms developed by the author. 

It answers the questions: What 15 
key points must you cover at an ini- 
tial examination conference? Have 
have the three important standards 
for determining whether to grant 
innocent spouse relief been applied? 
What 22 issues must you consider 
when planning for an appeals hear- 
ing? 

Theodore M. David is a former 
IRS agent and IRS district counsel 
attorney and holds an LL.M. in 
taxation from New York University. 

There is a CD-ROM with more 
than 215 forms and exhibits in- 
cluded in the package. 

Dealing with the IRS is priced at 
$145 and available from ALI-ABA 
Customer Service Dept., 4025 
Chestnut St., Philadelphia, PA 
19104-3099, phone, 800/CLE- 
NEWS. 


Bar members are encouraged to submit brief book re- 
views of approximately 500 words for publication. They 
should be related to law but may be practical, esoteric, 


entertaining, or fiction. 


Reviews should include the number of pages, the publisher, 
cost, and purchasing information. 

Submit a hard copy and a diskette in WordPerfect or ASCii 
format to Editor, The Florida Bar Journal, 650 Apalachee Park- 


| way, Tallahassee, FL 32399-2300. 
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“Let’s Play Hooky” 


Magnolia S/nn 


BED & BREAKFAST 


A grand, historic estate circa 1926, 
in beautiful downtown Mount Dora 


We cater to couples that need a 
“Brief Break’ ~ Do you know any?? 


Toll Free: (800) 776-2112 
Website: http://Magnolialnn.net 
E-mail: Info@Magnoliainn.net 


Magnolia Gun 
347 E. Third Ave. 
Mount Dora, Florida 32757 


“Only come to CMagnolia Gan with 


someone you want to like you a lot!” 


Want to ? 


Get Away: 


expkereSC.com 
Your Gateway To Exploring South Canolina 
Planning your vacation? 


Choose South Carolina for golf, beaches, 
shopping, mountains and much more. 


Let ExploreSC.com be your tour guide. 


www.ExploreSC.com 
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vacatiod to be relaxing and That's 

why we offer complete vacation planning. You 

teil us your needs and we'll take care of all 
the details. including airfare and car rental. 


P.O. Box 6151 * Hilton Head, SC 29938 
Call For Information 


1-800-845-6132 


http://www.oceanfrontrentals.com 


complete ly 


online 


(888-THE BEACH (888-843-2322) toll free. 


have it. 
fripp means 
family fun! 


Fripp Island is the perfect vacation spot 


for families. After all, it offers plenty of 


fun for everyone, including swimming, 
canoeing, golfing (with or without the 


kids) and extra-special activities at Camp | 
Fripp. If you’re searching for a great family 
getaway, set your sights on Fripp! 


Call 1-800-845-4100 
today to plan your 
family vacation! 


Fripp Island Resort 


soutH# CAROLINA 


www.frippistandresort.com 


Rentals Co. You play. 
do all the work. 
Kiawah, Seabrook, Folly Beach, 
HILTON HEAD ok, 
| 
+ 
Niawah {siand the eyes 
WOU j 
lawanrentals.com 


Traver Leisure 


AT RULY 
| FGENDARY RESORT. 


In 1913, this mountain resort made 
history for its attention to comfort 
and breathtaking views. 
Today, the legend continues. 
#510 rooms * 50,000 sa. ft. of meeting space 
*Wonderful dining & amenities 
*18-hole championship golf 
*Spa opening 2000 
*Newly expanded, state-of-the-art 

Sports Complex 


The Grove Park Inn Resort® 


A TRULY LEGENDARY RESORT 
Asheville, North Carolina 
MOBIL FOUR STAR, AAA FOUR DIAMOND 


For information, contact (800)438-5800 


ONE PHONE CALL WILL Do It! 
508-693-7200 


+ FREE SERVICE 

+ Booking Martha’s Vineyard and Nantucket’s Inns, Hotels, 
Cottages, Guest Houses, Bed & Breakfasts, and 
Condominiums 

+ Founded in 1977 we are the Islands’ longest established 
reservation service with a history of successfully 
accommodating our Islands’ visitors 

- Serving Individuals, Corporations, Wedding Groups & 
Reunions 


Some call it convenience; we call it intelligence. 

Why spend hours dialing long-distance to find your ideal 
accommodations? Call Martha’s Vineyard & 

Nantucket Reservations to select from our numerous 
listings, and book your reservation...all in the same 
phone call. Martha’s Vineyard & Nantucket Reservations 
is open year ‘round. 

Barbara St. Pierre 


Martha’s Vineyard 
& Nantucket 
Reservations 


508-693-7200 


73 Lagoon Pond Rd. - P.O. Box 1322 
Vineyard Haven, MA 02568 - Fax 508-693-1878 
www.mvreservations.com 


Aberdeen Im | 


‘Bed & Breakfast 


Charm and luxury are not 
compromised for the modest price 
our guests "Love" to enjoy. 


64 Linden Avenue 
Asheville, NC 28801 
1-888-254-9336 
fax: 828-281-4005 
e mail - aberdeeninn@aol.com 


http://www. lookingup.com/aberdeen/ 


GODDA 


F 


MANSION 


Bed & Breakfast 


25 Hillstead Road 
Claremont,NH 03743 
(603) 543-0603 
1-800-736-0603 
FAX (603) 543-0001 
deb@goddardmansion.com 


http://www.goddardmansion.com 


The Willows of Newport 
~ Romantic ~ 
Inn & Garden 


Authentic American Bed Breakfast 


The Willows is the perfect getaway in 
America's favorite City-by-the-Sea. This 
beautifully restored historic landmark, three 
blocks from downtown and the waterfront, 
has one of the few renowned "Secret 
Gardens" of Newport's Historic Point. 
Inside, you'll find exquisitely decorated 
rooms, wonderful amenities, and have a 
sumptuous "Gilded Age" breakfast in bed. 


8 Willow Street, Historic Point 
Newport, Rhode Island 02840-1927 
401-846-5486 
The American B & B Association 
Award of Excellence 


Experience the Beauty 

of the Rockies 
Stay in a charming, historic log cabin 
or lodge room, on our 1,000 acre 
ranch nestled in the Sawtooth 
Mountains, one hour north of Sun 
Valley. Enjoy sumptuous breakfast 
and dinner meals, our natural hot 
springs swimming pool, private 
stocked catch-and-release fishing 
pond and horseback riding on the 
ranch. An exciting variety of area 
activities includes hiking, biking, 
white water rafting, scenic drives and 
ghost town visits. 


THE IDAHO ROCKY MOUNTAIN RANCH 


Idaho Rocky Mountain Ranch 
HC 64 Box 9934~Stanley, ID 
83278 
208.774-3544~F AX 208.774-3477 
idrocky@ruralnetwork.net 
www.idahorocky.com 
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Leisure 


YOU COULD SAY 
WERE ON A MISSION. 


(TO PAMPER YOU) 


INADE 


BENCHMARK HOSPITALITY 
GETAWAY PACKAGES FROM $199 
800-283-6569 


WWW.CHAMINADE.COM 
ONE CHAMINADE LANE, SANTA CRUZ CA 


EXPERIENCE THE 
$47 - MILLION 
TRANSFORMATION 


Massive rock fireplaces and timber 
beams... From lobby to rooms, 
we're turning back time to the 
elegance of 1920's Lake Tahoe. 
Not to mention adding a 100-seat 
theater, full-service spa... All at the 
same 26-acre lakefront resort, still 
known for 50,000 sq. ft. of 


indoor/outdoor meeting space. 
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Earth’ 


Stay in B&B's, Inns, Lodges 
Weekends and Weeklongs+ 


California * New Mexico + Great Smoky Mountains 
Maine * New Hampshire * Midwest and more 
MEXICO: Copper Canyon + Yucatan 


TH 
oh 


Call for Brochure 
877-869-5745 ., 847-869-5745 
email: teiywt@mes.com 
www.earthisyours.com 


ame of the Top Walking Tour 
- Companies | nthe World” — 


~Walking Magazine 


ENCORE RESORT 
% AT. LAKE 1 TAHOE 


Condos, vacation homes, lakeview & 


lakefront estates from $99 to $2,500 
nightly 


888-266-3612 
bratresort.com 
LAKE TAHOE « INCLINE VILLAGE, NV 


* Larger 3 & 4 bedroom units 
* Hot tub, sauna and large rec room 


800-458-2463 


forestpines.com } 


WoMmMEN'S 
VWEEKEND 
GETAWAYS 


Camp Mom 


for mothers & others 


RELAX & RECHARGE| | 
IN SO. CALIFORNIA 


arts & crafts # yoga @ fun 
campfire # massage & more 


Crop 


Scrapbook Marathon 


classes 
sleep? 
fun 


massage 


Cait (888) 633-2226 
OR TAKE A CAMP TOUR: 
WWW.CAMPGETAWAY.COM 


Let 140,000 eyes 
see the world 
through your 

advertisement in the 


Travel ‘2 Leisure Section 


Step in the right 
direction—advertise in the 
Lawyer Services Pages! 


al 


To Advertise Contact: 
Julie Tanner 
(850) 561-5687 
or e-mail: 

a 


jtanner@flabar.org 


|| 
| 
AT FOREST PINES 
ES SL ™ 


ATTORNEY REFERRAL SERVICES 


A-A-A Attorney Refertal Service = Is your 
phone ringing like it used to? East month we 
referred over 17,000 callers OUF attomeys. 
AND THEY ARE THRILLEGE We Rave referrals 
daily. All legal categories we Have calls Statewide. 
Call now - 24 hours. Are yQufeagy 16 Start 
getting referrals? 1-800-7 3 5342 * 1-888-669- 


AMFS staff 
physicians 
collaborate to 
personally review 
your medical records, 
formulate opinions, and 
match experts to your cases 
from our carefully pre-screened { 
panel of board-certified 
specialists in your region. 


AUTOMOTIVE 


Accident, Defect, Ne ce, Bad Faith, 
Fire, Fraud « Automotive Evidence Storage & 
Examination Facility ve ‘e R. Raimondi, 
Consultant, West Palm Be (661) 832-6022 
E-mail: AFSASSOCIATES@AGL.COM. 


AVIATION CONSULTING 


™ Do you represent an $ 
Pilot and airline employee li 
witness and deposition se 
earnings/seniority/disability/ 

support from earnings and ¢ 
to general consulting. Get 


AMFS bridges medicine and 
law...more than 4,000 
specialists in more than 
20,000 cases since 1990. 


AMFS CLIENT 
Michael E.. Cardoza 
SAN FRANCISCO 
TRIAL ATTORNEY 


AMFS 


American Medical Forensic Specialists, inc. 


A physician managed company 


1-800-275-8903 


data recovery. Experts in 

process in which data has 

damaged, or hidden. Prior f 

ing experience. 1-888-793-9458. Visit us at 
rf ic. 


COMPUTER & INTERNET CONSULTING 


@ Netprofession provides you with 
computer support, networking, domain 
registration, e-mail, and search 
engine marketing. Call 1-88864NETPRO or visit 
http://www.netprofession.cam 


For more information on | . 
how you can advertise in the | 
Lawyer Services Pages 


liability is poor. 


5,000+ FIRMS SINCE 1986. 


| 
Ng prores> 
J HCAI: Health Care Auditors, Inc. 
13577 Feather Sound Drive 
(850) 561-5687 Bldg. II, Suite 190 
etter = Clearwater, Florida 33762-5552 


RADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $315 
(U:S., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 
INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 
(for attomeys only - applications, Section 8 
& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 


TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 


= 


SINCE 1957 


CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL- LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 


FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 
WE HAVE SUCCESSFULLY COMPLETED OVER 15,000 CASES FOR 


# | OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
is @ MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


Toll Free 1-877-390-HCAI 


Call (727) 579-8054 
Fax (727) 573-1333 
We are pleased to receive your calls. 


De! | 
Only the Be 
yation support, expert 
path. Providing 
nployability models 
Darby's AIR, Inc. at WWW. AIRREXPERTS.COM 
= Aivarez Computer Cansulting, inc.: Data 
Specialists in the extraction Gate and 
actur- 
| 
© 
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ation 


The Lawyer’s Source for fast, reliable 
public records data and so much more... 


Security Professional: adju 
of Computer Security at Uni 


Need a Certified Construction Safety Expert? 
= COSHA 


Construction OccupaTionaL HEALTH AssociaTEs 
Former U.S. Dept. of Labor OSHA Compliance Officers 
* Consulting Safety Engineers and Expert Testimony 
a * Construction, Industry and Demolition Safety Experts 
* Accident Reconstruction, Rigging and Crand Accidents, 
Excavationsand Tunneling, Hand and Power Tools 
* Concrete and Masonry Construction and Steel Erection 
‘za, * Scaffolding, Fall Protection and Construction Enviromental 
Consultation 
Call, Write or Fax for a Brochure 
COSHA 
12080 (727) 367-8199 FAX (727) 367.7649 
7 
1906: We have Ponda = E-mail: safetyman@careful.com Internet: http://ww.safetyman.com 
physicians Who Rave agreed to review your 


malpractice ease, and if it has merit, testify for | 
you. Plaintiff or Defense. 1-800-284- 
FREE CONSULTATION REGARDING MERIT 


JANUS MEDICAL Experts LLC 


= PERT MEDICAL TESTIMONY IN MALPRACTICE. 
Witness, Relited Police Chief with DISABILITY AND PERSONAL INJURY 
years Enforcement experience. | 
Academy graduate. University Crin 
Justice instructor. (954) 434-0 


544-0004 . Formerly with U. S. Postal | 
Service Grime Lab, Over 24 yrs. Experie 
ABFDE Certified (former Board Director 
qualified throughout southeast 


= Physicians Fo? Quality: Credible 


¢ OVERNIGHT EXPERT AFFIDAVITS e FREE DETAILED CONSULTATION 


RE: STANDARDS OF CARE 
e FREE PREVIEW FOR MERIT 


CAUSATION AND LIABILITY e BOARD CERTIFIED EXPERTS 


= Premises Liability & Security; P 
Practices & Procedures; Wrongful d 
Wiillam T, Gaut (941) 593-8033. Naple 
Visit website: 


608 W. HORATIO STREET. TAMPA, FLORIDA 33606 « TEL (813) 258-0911 


If it's a question of 


Safety... 


& 
Estate ‘ per with 50 years practice exc u- 
sively in Florida real estate law, AV rated, The answer must be 


available to act as Consultant or expert 
in real pré Dperty. 20785 East Country 
#607. Miami 38786, (305) 466-5519; 
682-1533, , email: jimackiaw @ aol.com. 


Engineering, Safety, and = 
Security Experts Profess oO a 


(All Disciplines) 


Professional Safety Incorporated 


Je Rasmussen, Certified information . 
Systems} 
professog Of 
South Florida. Computer networks, Racking, 
cyber formingies, @vidence Collection, 
detection, Cail (813) 972-6845 or e-ma us 
an Tadav & Order Renarts Online at: 
vard, Jadksonville, FL $2216, (904) 721-3434. 
Thirty years experience in Federal and State 
Crime Laboratories. Qualified in Federal and 
State courts. Retired FOLE Document 
Liability & Security 
: olice 
h.. 
lorida. 
Witness 
ub Drive, 
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ervices 


Inter-City Testing & 
Corporation 
LegaiScope Research pk Technical Evaluations and 
effective, concise, and comme Plaintiff or Defense Expert 
research and writing. Outsodi oa ° Case Merit, Causation, Liability Inquiries Welcome 


| : Automotive Accident Reconstruction; Boating, 
#° [rial Preparation and Strategy PWC, Sailing & Maritime; Biomedical injury 


q fe FE timon Analysis; Construction Safety; Elevators/ 
it xpert Tes send Escalators; Fires/Explosions; Flammability; 


Glass/Metal Fracture; Helmets; Ladders; Parks, 
W INITIAL CONSULTATION OFFERED Playgrounds, Amusements; Pollution-Air & 


WITHOUT CHARGE Water; Safety/Electrical Engineering; Slips, 
Trips & Falls; Sports, Recreation, Aquatics; 
Toxic Exposure; Transportation, Tires; 
1-877-OPN-WIDE Highway Safety; Warning/Instructions 
(toll free) 676-9433 (561) 745-7940 


@ California Attorney - your client 


injured or arrested in Californ@? Gall the Law C. McCauley, D.M.D. | 
Offices of Ledger & Associates 
committed to the client. Experienced Criminal a 


Defense and Personal Injury Trial Attorneys. Cail 
Toll Free: 1-800-400-6153 or 


[SECURITY EXPERT] 


my Premise liability, use of force, security 
a guards, shoplifting. Documentation and 


Malpractice 
fy training issues. 30 years experience & aS 
over 200 cases. Experience with ie Resource, Inc. 


hospitals, college & school campuses, 
parking facilities, night clubs, office & MedicalMalpracticeResource.com : 


residential buildings, hotel i 
siden ial buildings, hotel & casino Vi Preparation of Wi 
security, fast food stores, banks, for deposition and trial presented by Fred Lane 


amusement parks and retail & *Video Preparation of Att ys 


1031 EXCHANGE | 


= Qualified 1031 Exchange 
Services. Regular, delayed, Feverse and Dulld-to- 
suit. 20 years experience. i work with you and 
your clients. Competitive priciig, Call Jet Riddell 
(941) 366-1300 or FAX (941) 855-9380 for 

information. 


Intermediary 


shopping centers. for the examination of medical witnesses 
STOCKBROKER FRAUD Plaintiff/Defense ‘Video Preparation of Your Client 
4 SMSI ¢ Wittiam Nessitt, CPP for deposition or trial 


MISMANAGEMENT 


1805/492-6475 or 800/306-8344 


@ Call us to talk over remedies available to 
your clients who have securiti8S losses. 
Referral or co-counsel; exper? afilliations: 


David McGee, Beggs & Lane] Pensacola, (850) i Save the Manatee.Club American Heart 
432-2451. 
| Associations 
‘STRUCTURED SETTLEMENTS/ g ware effor ts to pr Fighting Heart Disease and Stroke 


LOTTERIES 


JOIN THE FIRM. 


EXERCISE. 


Top Dollar paid for insufi 
and lottery winnings. Do you fi 
Worth Elder Clients? We 
insurance policies from seniors; 
Capital Funding Inc., (800) 8 ; 


20 Years 
1981 of Protecting Manatees 2001 


Don’t miss 
advertising in 


AM ER Cc AN medical expert testimony in medical malpractice, personal injury & disability claims 
LUNG Bar Directory! 
ASSOCIATION 


For more information abou 
du ig. disease : such as asthma, 


Cali Julie Tanner Randy Traynor 


tuberculosis, and emphysema, (850) 561-5687 (850) 561-5685 
contact your local Lung Association. — 
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5 or visit 
OUT OF STATE & 
Californiz 
| , : 
| 
: the Manatee Club 4 
ave High Net www.savethemanatee.org. 
ase large life 4-800-432-JOIN (5646) 
-9825. 
No Merit- No Charge 
847=673-4422 


Why do you want to touch base with me? 
Do | look like some kind of ball player? 


2nd Century 
Communications 25 
American Medical 
Forensic Specialists 101 
| Becker & Poliakoff 11 
Blumberg Excelsior 21 
COSHA 102 


Corporate Creations 9 
Empire Corporate Kit 5 
7 


| 


You were upwardly mobile for about a minute when the car hit the tree. 


Gilsbar 
Government Liaison 

Services 101 
Health Care 

Auditors, Inc. 101 
Inter-City Testing & 

Consuiting 103 
International Genealogical 

Search 29 
Janus Medical Experts 102 
LawSuitData.com 102 
Lexis Publishing 

Cover 2, Pg. 1, 3,15 Cover 3 

Magnolia Inn 98 


Mass Mutual Settlement 19 
‘ Dr. Mark McCauley 


103 
Med-Witness 103 
Medical Malpractice 
: Resource, Inc. 103 
Mike Papantonio 23 
Northwestern Mutual 33 
Professional Safety Inc. 102 
SMSI, Inc. 103 
: Trugman Valuation 31 
West Group 17, Back Cover 


= 


The board anticipates no additional cost cutting measures. 
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A MEMBER BENEFIT OF 


ATS 
Rs, 
% $ 
O>, 
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THE FLORIDA BAR 


You work in a small law firm. 


you'll get the exact 
information, resources 


and tools you need 


to manage every aspect 


of your practice, 


all in one place. 


lexisONE > provides you easy access to the 
information, resources and tools you need: 


Client Development 


Practice Management 


Professional Development 
Free Case Law 
Free Forms 


LexisNexis” 


It’s how you know” 


Lifestyle and News 


™ 


LexisNexis eMarketplace 


Self-serve access to the complete 


lexis.com’ research service | Explore lexisONE™ @ www.lexisone.com 


LexisNexis and the Knowledge Burst logo are trademarks, /exis.com is a registered trademark, and lexisONE is a service mark of Reed Elsevier Properties Inc AL3422 
used under license. It’s How You Know is a trademark of LexisNexis, a division of Reed Elsevier Inc. Other products or services are trademarks or registered 


trademarks of their respective companies. © 2001 LexisNexis, a division of Reed Elsevier Inc. All rights reserved. 


ICTITS at : 

om 

i ifs 

4 


Muscular 
citation research 


KeyCite® beefs up your research. 
It’s the only citator that leverages the power 
of the West Key Number System®. 

It covers cases, state statutes, USCA® and regulations 
and leads you to ALR®, Am Jur®, Wright & Miller 
and numerous other on-point sources. 
KeyCite is brawny — and brainy. 


The Key to Good Law® 


www.westlaw.com/keycite 


Research assistance: 1-800-REF-ATTY (1-800-733-2889). 


Westlaw 


2001 West Group 4-9874-2/301 Trademarks shown are used under license. 165709 


: 
| 
4 
3 
: WEST 


